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INTRODUCTION TO FIFTH EDITION

The NAB's Legal Guide to Broadcast Law and Regulation has become a
familiar part of the literature of our industry. The Fourth Edition has been
favorably received by a wide readership. Drastic changes in technology and law
have dictated a departure from our custom of publishing annual supplements and
require, instead, the presentation of an entirely new, revised edition of the
"Broadcaster's Bible."

While retaining the "functional" approach of its predecessor, this edition
contains a large, expanded index and specifically notes the changes resulting from
the 1996 Telecommunications Act.

This edition was prepared by William S. Green, a retired partner of Reed
Smith Shaw & McClay, Washington, D.C., with the assistance of Melissa Stoll, a
senior paralegal of that firm, and Diane Peterson of the NAB staff.

John I. Stewart of Crowell & Moring and Benjamin F.P. lIvins II, NAB
Assistant General Counsel, prepared the parts on copyright and legal issues for
online services. Benjamin F.P. Ivins II and Jack Goodman, NAB Special Counsel,
contributed the part on cable television. The section on taxation was prepared by J.
Michael Hines of Dow, Lohnes & Albertson, Washington, D.C. The section on
antitrust regulations was prepared by Rosemary H. McEnery of Howrey & Simon,
Washington, D.C. A special thanks to NAB Deputy General Counsel Barry
Umansky for overall editing of this material.

In order to increase the usefulness of this volume to persons seeking
additional information regarding a particular subject, case citations and rule
references have been provided. Also included are an Index, Table of Cases and an
Appendix containing numerous FCC application forms, the FCC Filing Fee and
Regulatory Fee schedules, and other tables and documents.

As with any other work of this kind, the reader is reminded that this
document is merely intended as a guide, and that legal advice pertaining to a
particular problem should be obtained from an attorney. NAB members may also
contact the Association's Legal Department for information at (202) 429-5430.

Henry L. Baumann
Executive Vice President
General Counsel
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BROADCASTING AND ITS GOVERNANCE

While capturing America's eyes and ears, broadcasting has also captured
America's hearts and minds. Through 13,627 stations,' the American public is
informed, educated, amused, offended, cajoled, persuaded, entertained, led and
occasionally misled by the broadcasting medium. Progressing from a tiny crystal
set in a cigar box to giant satellite receivers, this medium has helped shape
American society, its ills and thrills, its passions and prejudices.

Like all endeavors, broadcasting is subject to a multiplicity of laws and
regulations from various and often conflicting jurisdictions. The centerpiece of
broadcast regulation is the Communications Act of 1934, which has been amended
and changed since the height of the Depression.

Enacted to replace the Radio Act of 1927, the 1934 Act divided electronic
communications into two distinct areas — common carriers (telephone and
telegraph) and broadcasting. The simple distinction between the two media was the
intent of the sender. In the former the message was intended to reach an addressee;
in the latter it was to be scattered to all (hence "broadcasting").

The 1996 Telecommunications Act (1996 Telecom Act) brought about
significant changes in the functions of the Federal Communications Commission and
the scope of its operations. As far as broadcasters are concerned, these changes
resulted in lengthening the permissible license periods, altering broadcast multiple
ownership rules, and reshaping the process of replacing broadcast licensees whose
record of performance did not warrant license renewal.

The Communications Act is administered by a five-member Federal
Communications Commission with headquarters operations located at 1919 M
Street, NW, Washington, D. C. 20554; (202) 418-0304.

This agency, which by law cannot have more than three members of the
same political party,’ issues regulations, states policies and awards and revokes
licenses, which aftect the very existence of every person in the industry. These
regulations can be found in Title 47 of the Code of Federal Regulations (CFR). The
decisions of the Commission are published daily in a loose-leaf format and biweekly
in bound copies of the FCC Record.

'On July 31, 1996, there were 12,077 radio stations, and 1,550 TV stations
on the air.

2Over the years the number of members of the FCC has varied, but the
bipartisan composition has remained unchanged.



The CFR can be found in almost any library. The FCC Record is obtained
by subscription and can be found in specialized libraries. Also, many of the
Commission's decisions, public notices, press releases, reports, etc., can be
obtained from the FCC's Internet website (www.fcc.gov). Additionally, the NAB
maintains a website (www.nab.org) that provides, among other things, guidance on
regulatory matters.

The Commission operates through a number of bureaus, each handling
different aspects of its activities. The bureau of greatest interest to broadcasters is
the Mass Media Bureau.

Unless otherwise directed, all communications, letters and pleadings are to
be addressed to the Office of the Secretary of the Commission, which, in turn,
routes the material to the proper office.

While the FCC can and often does change its regulations, it cannot change
the law. This is a function of Congress. While the FCC can propose — or oppose
— changes in the law, the ultimate decision on legislative matters lies on Capitol
Hill.

The names of FCC officials and their telephone numbers, as well as the
telephone numbers and addresses of important agencies can be found in Part XIV.
Unless barred by ex parte rules (see p. 209), members of the public are encouraged
to contact these individuals and express views on any pending matter.

Most decisions of the FCC can be appealed to court. Different courts may
have jurisdiction over certain matters, but the primary judicial forum is the U.S.
Court of Appeals for the District of Columbia circuit. Like with all judicial
proceedings, there are certain strict rules of conduct and pleading, and parties are
advised to contact counsel before venturing into any actions involving the judiciary.

The underlying strength of the American system of broadcasting is the
freedom of speech guaranteed by the First Amendment. While broadcasting has not
yet achieved the full panoply of rights accorded most other media, only through the
defense of that freedom can broadcasting continue to grow and serve the American
dream.
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PART I - APPLICATIONS AND REPORTS

APPLICATIONS

The first step in constructing a station, changing its facilities, or selling it to
another party, is the filing of an application on the appropriate form. Appendix A
contains an extensive collection of the most frequently used application forms.
Applications are often required to be accompanied by filing fees. See Appendix B
for a listing of the fees.

Users are cautioned, however, that the FCC changes its forms from time to
time and filing an application on an obsolete form may result in it being rejected.
The Appendix lists the effective dates of each form and readers are advised to make
sure that they are using the current form before filing it with the FCC. The
Commission's Form Office ((202) 418-3676 or (800) 418-3676) will supply the
necessary information.

Once an application is filed, the applicant is under a continuing
responsibility to maintain the accuracy and completeness of the information on file.
Any material change must be promptly reported, but no later than 30 days after the
time the change took place. (FCC Rule 1.65(a)).

A. CONSTRUCTING A NEW STATION
Basic Forms
1. Form 301

The basic application form for constructing or making changes in a station
(AM, FM, TV) is FCC Form 301.

Over the years, this form has undergone many changes, both in format and
scope. In recent years, the Commission has added several questions, particularly
those dealing with financial qualifications, ownership and integration. (See
Appendix of Forms for FCC Form 301, April 1996 edition). PREVIOUS
EDITIONS OF THIS FORM ARE NOT TO BE USED. The Commission now
requires that the applicant "attest that it has sufficient net liquid assets on hand or
committed sources of funds to construct the proposed facility and operate for three
months without additional funds.” It also requires the applicant to identify each
source of funds, including the name, address and telephone number of the source;
the relationship of the source to the applicant; and the amount of funds to be
supplied by each source.



In addition to more detailed corporate information, the application also
requires a statement indicating the name of each principal of the applicant who
would, in the event of the grant of the application on a comparative basis,
participate in the management of the station, whether the participation will be
full-time (minimum of 40 hours per week) or part-time (minimum of 20 hours per
week) and a description of the proposed position and duties."

Form 301 calls for detailed engineering information and requires the
applicant to state whether it intends to claim any preference based on the following:

a) Minority status

b) Past local residence
©) Female status

d) Broadcast experience
e) Daytime preference
f) Civic activities

SPECIAL NOTE REGARDING ANTI-DRUG CERTIFICATION: On
December 27, 1991, the Commission released a report and order requiring that all
applicants for authority "by whatever name that instrument may be designated” file
a certification of compliance with Section 5301 of the Anti-Drug Abuse Act of
1988. 6 FCC Rcd 7551 (1991). That certification is now included in Section VII
of the application. Federal, state or local governmental entities or subdivisions are
exempt from this requirement. (FCC Rule 1.2002, as amended).

An applicant proposing to employ five or more full-time employees must
submit a five-point EEO program on a separate form (FCC Form 396-A) (see
Appendix A) and a brief description of the "planned programming." In Office of
Communications of the United Church of Christ v. FCC, 911 F.2d 803 (D.C. Cir.
1990), the Court of Appeals upheld the FCC in accepting the following statement of
program service:

(Applicant) intends to offer programming relating to issues of
public concern facing the community of . These issues
will be addressed through a variety of non-entertainment and public
affairs programming.

While this is the minimum that the Court will accept, many attorneys
recommend that a more detailed statement be submitted, if possible. Although the

'"This criterion is now subject to FCC rule making as a result of the court
decision in Bechtel v. FCC, 10 F.3rd 875 (D.C. Cir. 1993). See p. 20 infra.




Court's decision dealt with a television application, the rationale and language of the
decision would apply to AM and FM applications as well.

Only radio applicants must respond to certain questions stemming from the
Commission's multiple ownership rules (See p. 142 infra.). These questions deal
with ownership of media in the same market as the proposed station, local
marketing agreements (LMAs) in the market and overlapping radio contours.

READERS ARE CAUTIONED TO READ VERY CAREFULLY THE
EXTENSIVE INSTRUCTIONS ACCOMPANYING THE FORM. IF ANY
PORTION OF THE APPLICATION IS NOT APPLICABLE, AN INDICATION
TO THAT EFFECT SHOULD BE MADE. DEFECTIVE OR INCOMPLETE
APPLICATIONS WILL BE RETURNED WITHOUT CONSIDERATION.

The filing of an application for a new station requires public notice in a
newspaper. See p. 70 for detailed instructions.

2. Form 307

Once a construction permit has been granted, the permittee must proceed
with construction. The FCC permits 18 months to complete an AM and FM
station, and 24 months to complete a TV station. (FCC Rule 73.3598).

If it becomes necessary to seek an extension of time to complete
construction, an application on Form 307 should be filed.

3. Program Tests

Once station construction is completed, pursuant to the terms of the
construction permit, program tests may be conducted in accordance with the
following. (FCC Rule 73.1620):

a) the permittee of a nondirectional AM or FM station, or a
nondirectional or directional TV station, may begin program tests after it notifies the
FCC in Washington, DC, provided that within 10 days thereafter an application for
a license is filed.

b) the permittee of an AM or FM station with a directional antenna
system must file an application for license requesting program test authority with the
FCC at least 10 days prior to the date on which it desires to begin the program test.
Also, an antenna proof of performance must be filed with the request.

c) unless suspended or revoked, the program test authority remains
valid during FCC consideration of the application for license, and during this period
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further extension of the construction permit is not required. Program test authority
is automatically terminated by final action upon the application for station license.

d) the licensee of a UHF TV station which is not in operation on,
but assigned to, the same allocated channel that a 1000 watt UHF translator station
is authorized to use, must notify the licensee of the translator station, in writing, at
least 10 days prior to commencing or resuming operation. The TV station licensee
must also certify to the FCC in Washington, DC, that such advance notice has been
given to the translator station licensee.

4. Form 302

When construction has been completed in accordance with the construction
permit, the permittee must file an application for license. AM permittees are to use
FCC Form 302-AM (August 1995). FM permittees are to use Form 302-FM
(February 1995). TV permittees are to use Form 302-TV (March 1996).

AS WITH ALL APPLICATIONS, CARE SHOULD BE TAKEN TO USE
THE LATEST AVAILABLE FORM.

In the application for a license to cover a construction permit (FCC Form
302) and on the first anniversary of the commencement of program tests, permittees
of stations granted as a result of a postdesignation settlement or other decision in a
comparative proceeding must report the following:

a) any deviations from comparative proposals relating to integration
of ownership and management and diversification of the media of mass
communication contained in their application for a construction permit at the time
such application was granted and

b) any deviations from an active/passive ownership structure
proposed in their application for a construction permit at the time such application
was granted.

However, these reports are not required in any case in which the order
granting the application relieved the applicant of the obligation to adhere to such
proposals. (FCC Rule 73.1620(g)).

The permittee of a constructed AM, commercial FM or commercial TV
station must also file an ownership report (FCC Form 323) or a certification of "no
change" at the time of the filing of a license application. (See p. 41 infra.).
(FCC Rule 73.3615(b)).



While the above three forms (301, 307 and 302) are the principal forms
employed in putting a station on the air, there are a number of other forms involved
in the day-to-day operation of a broadcast station. These forms are included in
Appendix A. The description of the major forms is indicated either in the text of
the volume or in the instructions accompanying the forms.

IMPORTANT NOTE: As part of its proceeding involving digital television (MM
Docket 87-268), the Commission announced on July 25, 1996, that it would not
accept additional applications for new NTSC stations that are filed after 30 days
from the date these proposals are published in the Federal Register and that it would
not accept additional petitions for rule making proposing to amend the existing TV
Table of Allotments to add new stations effective as of the close of business on the
date of adoption of this Further Notice. It also stated that after the date of adoption
of this Further Notice, it will continue to permit the filing of applications to modify
the facilities of existing or authorized NTSC TV stations. However, the grant of
any applications to modify the facilities of such stations, including applications on
file before the date of the adoption of the Further Notice but granted after that date,
will be explicitly conditioned on the outcome of this rule making proceeding. (FCC
96-317).

B. APPLYING FOR RENEWAL OF LICENSE (Form 303-S)

Licenses for broadcast stations are issued for a stated number of years and
expire geographically. Thus, for example, all licenses issued for TV stations in
Alabama lapse at the same time, regardless of when they were issued.

As a result of the provisions of Section 203 of the 1996 Telecom Act, the
Commission has extended the term of broadcast licenses and adopted the following
procedures for the length of license of broadcast stations:

1.  All stations (AM, FM, TV, FM and TV translators, low power TV
stations, international broadcasting stations) will be licensed for eight years.
Licenses for experimental stations will continue their present one-year-term.

2. All licenses granted after October 1996 will be for a full eight-year
term. All licenses granted before that date will be extended by rule to eight years.
This applies to radio stations that filed their renewal applications beginning
October 1, 1995. :

As a result of Section 204 of the 1996 Telecom Act, the Commission has
revised the license renewal process by eliminating the comparative hearing
procedures that have long been a part of the license renewal ritual.



With respect to license renewal applications filed after May 1, 1995, the
Commission will follow a two-step process. It will first determine, after a hearing,
whether to renew the existing station's license. Only after the Commission has
decided not to renew the existing license will it entertain applications for the facility
that is to be vacated.

Applications filed on or before May 1, 1995, will continue to be subject to
existing rules, procedures and standards.

The new legislation does not define the terms used as renewal standards
(e.g., "public interest, convenience and necessity," "serious violations" of FCC
rules). The Commission has stated that it intends to apply existing policy statements
and case law in interpreting the statutory terms that govern the new renewal process.
It may in the future further clarify these terms.

The following are the criteria for obtaining the renewal of a broadcast
license:

 the station has served the public interest, convenience, and necessity;

« there have been no serious violations by the licensee of this Act or rules
and regulations of the Commission; and

« there have been no other violations by the licensee of this Act or the
rules and regulations of the Commission that, taken together, would
constitute a pattern of abuse. 1996 Telecom Act, Sec. 309(k).

The Commission's newly revised Form 303-S has incorporated the former
FM translator, TV translator and Low Power Television renewal application forms.
A single renewal application form, thus, now is to be used to seek the "joint
renewal" of licenses for co-owned FM translators. The form also will be used by
“independent" translator and LPTYV stations for renewal of their licenses.

Licensees must submit a separate application for each full-service AM
and/or FM station they own, regardless of whether the station is operated as a
"combo" or "LMA" with one or more other stations. This is required because each
full-service station is renewed separately and may be the subject of a separate
petition to deny, or administrative action.

The following charts below show the expiration dates by service, state and
the date by which renewal applications must be filed.
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Table I: TV LICENSE RENEWALS (See note on page 10)

~_ Filing
Alabama 12/02/96 04/01/97
Alaska 10/01/98 02/01/99
Arizona 06/01/98 10/01/98
Arkansas 02/03/97 06/01/97
California 08/03/98 12/01/98
Colorado 12/01/97 04/01/98
Connecticut 12/01/98 04/01/99
Delaware 04/01/99 08/01/99
Florida 10/01/96 02/01/97
Georgia 12/02/96 04/01/97
Hawaii 10/01/98 02/01/99
Idaho 06/01/98 10/01/98
1llinois 08/01/97 12/01/97
Indiana 04/01/97 08/01/97
Towa 10/01/97 02/01/98
Kansas 02/02/98 06/01/98
Kentucky 04/01/97 08/01/97
Louisiana 02/03/97 06/01/97
Maine 12/01/98 04/01/99
Maryland 06/03/96 10/01/96
Massachusetts 12/01/98 04/05/99
Michigan 06/02/97 10/01/97
Minnesota 12/01/97 04/01/98
Mississippi 02/03/97 06/01/97
Missouri 10/01/97 02/01/98
Montana 12/01/97 04/01/98
Nebraska 02/02/98 06/01/98
Nevada 06/01/98 10/01/98
New Hampshire 12/01/98 04/01/99
New Jersey 02/01/99 06/01/99
New Mexico 06/01/98 10/01/98
New York 02/01/99 06/01/99
North Carolina 08/01/96 12/01/96
North Duakota 12/01/97 04/01/98
Ohio 06/02/97 10/01/97
Oklahoma 02/02/98 06/01/98
Oregon 10/01/98 02/01/99
Pennsylvania 04/01/99 08/01/99
Rhode Island 12/01/98 04/01/99
South Carolina 08/01/96 12/01/96
South Dakota 12/01/97 04/01/98
Tennessee 04/01/97 08/01/97
Texas 04/01/98 08/01/98
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Utah 06/01/98 10/01/98
Vermont 12/01/98 04/01/99
Virginia 06/03/96 10/01/96
Washington 10/01/98 02/01/99
West Virginia 06/03/96 10/01/96
Wisconsin 08/01/97 12/01/97
Wyoming 06/01/98 10/01/98
Washington, DC 06/03/96 10/01/96
*Virgin Islands 10/01/96 02/01/97
Puerto Rico 10/01/96 02/01/97
Guam 10/01/98 02/01/99
American Somoa 10/01/98 02/01/99
Mariana Islands 10/01/98 02/01/99

IMPORTANT NOTICE: THE APPLICATION FILING AND LICENSE
EXPIRATION DATES IN THIS TABLE ARE BASED ON AN
INTERPRETATION OF THE COMMISSION’S PROPOSALS
CONTAINED IN DOCKET 96-90. THESE DATES HAVE NOT YET
BEEN OFFICIALLY PROMULGATED. THE READER IS URGED TO
CHECK WITH COUNSEL OR THE FCC (202) 418-2120 BEFORE
TAKING ANY ACTION IN RELIANCE ON THESE DATES.

NOTE: THE LICENSE TERM OF SUBSIDIARY OR AUXILIARY

STATIONS (E.G., BOOSTERS) IS CONCURRENT WITH MAJOR
AUTHORIZATION.
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Table II: RADIO LICENSE RENEWALS (See note on page 12)

... Hing
Alabama 12/01/03 04/01/03
Alaska 10/01/97 02/01/98
Arizona 06/02/97 10/01/97
Arkansas 02/02/04 06/01/04
California 08/01/97 12/01/97
Colorado 12/02/96 04/01/97
Connecticut 12/01/97 04/01/98
Delaware 04/01/98 08/01/98
Florida 10/01/03 02/01/04
Georgia 12/01/03 04/01/04
Hawaii 10/01/97 02/01/98
Idaho 06/02/97 10/01/97
Illinois 08/01/96 12/01/96
Indiana 04/01/04 08/01/04
Towa 10/01/96 02/01/97
Kansas 02/03/97 06/01/97
Kentucky 04/01/04 08/01/04
Louisiana 02/02/04 06/01/04
Maine 12/01/97 04/01/98
Maryland 06/02/03 10/01/03
Massachusetts 12/01/97 04/01/98
Michigan 06/03/96 10/01/96
Minnesota 12/02/96 04/01/97
Mississippi 02/02/04 06/01/04
Missouri 10/01/96 02/01/97
Montana 12/02/96 04/01/97
Nebraska 02/03/97 06/01/97
Nevada 06/02/97 10/01/97
New Hampshire 12/01/97 04/01/98
New Jersey 02/02/98 06/01/98
New Mexico 06/02/97 10/01/97
New York 02/02/98 06/01/98
North Carolina 08/01/03 12/01/03
North Dakota 12/02/96 04/01/97
Ohio 06/03/96 10/01/96
Oklahoma 02/03/97 06/01/97
Oregon 10/01/97 02/01/98
Pennsylvania 04/01/98 08/01/98
Rhode Island 12/01/97 04/01/98
South Carolina 08/01/03 12/01/03
South Dakota 12/02/96 04/01/97
Tennessee 04/01/04 08/01/04
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- Date __Expi ate

Texas 04/01/97 08/01/97
Utah 06/02/97 10/01/97
Vermont 12/01/97 04/01/98
Virginia 06/02/03 10/01/03
Washington 10/01/97 02/01/98
West Virginia 06/02/03 10/01/03
Wisconsin 08/01/96 12/01/96
Wyoming 06/02/97 10/01/97
Washington, DC 06/02/03 10/01/03
Virgin Islands 10/01/03 02/01/04
Puerto Rico 10/01/03 02/01/04
Guam 10/01/97 02/01/98
American Somoa 10/01/97 02/01/98
Mariana Islands 10/01/97 02/01/98

IMPORTANT NOTICE: THE APPLICATION FILING AND LICENSE
EXPIRATION DATES IN THIS TABLE ARE BASED ON AN
INTERPRETATION OF THE COMMISSION’S PROPOSALS
CONTAINED IN DOCKET 96-90. THESE DATES HAVE NOT YET
BEEN OFFICIALLY PROMULGATED. THE READER IS URGED TO
CHECK WITH COUNSEL OR THE FCC (202) 418-2120 BEFORE
TAKING ANY ACTION IN RELIANCE ON THESE DATES.

NOTE: THE LICENSE TERM OF SUBSIDIARY OR AUXILIARY
STATIONS (E.G., BOOSTERS) IS CONCURRENT WITH MAJOR
AUTHORIZATION.

WE SUGGEST THAT LICENSEES NOT WAIT UNTIL THE LAST
DAY TO FILE THESE APPLICATIONS. A RENEWAL APPLICATION MUST
BE ACCOMPANIED BY THE APPROPRIATE FEE.

The current license renewal application form (FCC Form 303-S, June 1995)

is a far cry from the voluminous application forms that were required in prior years,
and is one of the results of the “deregulation" of the broadcast media.
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Detailed Discussion of Questions of Revised Form 303-S

1. Section I

Question 1: Insert the name, mailing address, telephone number and call
letters of the applicant. Under "Applicant Name" make sure to give the exact name
of the station's licensee as it appears on the license.

Question 2(a): Indicates whether a fee is being submitted with the
application. All commercial licensees must check the "Yes" box and make the fee
calculations required in Question 2(c). Noncommercial educational stations and
stations operated by government entities are exempt from the fee, and should check
the "No" box and the appropriate box in Question 2(b).

Question 2(c): Commercial licensees must provide the information relevant
to the fee process. The appropriate fee must be entered in the box marked “(c).”

2. Section II

Question 1: This question requires identification of the renewal applicant by
the name and address exactly as they appear on the station's current license.

Question 2(a): This question requires the applicant to check the appropriate
boxes that signify whether the full-service station is commercial or noncommercial,
and whether it is AM, FM or TV. The term "community of license” means the
exact community as it appears in the license being renewed.

Question 2(b): Applicant must identify in the appropriate box whether the
application is being used to renew the licenses of any co-owned FM translators, and
must include information as to the area that the translator station is licensed to serve.

Question 3: Respond only if the applicant wishes to continue authority to
operate one or more FM booster station(s) in conjunction with the primary station.

Question 4: This question requires a certification that the station is in
compliance with the alien ownership restrictions contained in Section 310 of the
Communications Act.

This section provides that the FCC may not grant a license to the following:

« any foreign government or its representative;

« any alien or representative of an alien;
e any corporation organized under the laws of any foreign government;
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» any corporation of which more than one-fifth of the capital stock is
owned or voted by aliens, by a foreign government or its representative,
or by any corporation organized under the laws of a foreign country; or
any corporation directly or indirectly controlled by any other corporation
of which more than one-fourth of the capital stock is owned or voted by
aliens, their representatives, a foreign government or its representative
or by any corporation organized under the laws of a foreign country.

These restrictions reflect the deletion of the ban on alien officers and
directors pursuant to Section 403(k) of the 1996 Telecom Act.

Any "no" answer requires an explanation giving full details.

A licensee with many stockholders may have to conduct a stockholders'
survey in order to answer this question.

Question 5: This question gauges the licensee's character qualifications by
requiring disclosure of judicial or administrative findings made against the licensee
regarding any FCC or certain non-FCC misconduct.

Licensees should also bear in mind that the Commission requires annual
reports of litigation and related developments. (FCC Rule 1.65(c)). A proper
response may require periodic surveys. Principals of licensees should be instructed
as to reportable matters. The response to this question should reflect the material in
the annual reports, plus any additional material and later developments.

If material has been previously reported, it may be simply referenced. See
discussion under CHARACTER, p. 56 infra.

Question 6: Licensees are required to assess the environmental impact of
the application and the exposure of persons to RF radiation. FM translator
applicants transmitting with an effective radiated power of 100 watts or less are not
required to fill out this question on the form, insofar as RF radiation is concerned
(and are exempt from the FCC's RF exposure guidelines).

An NAB publication, A Broadcaster's Guide to FCC RF Radiation
Regulation Compliance, can help stations determine whether they are in compliance
with the FCC's radiation guidelines. On August 1, 1996, the FCC adopted changes
to its RF radiation exposure guides and policies. At press time, the NAB was
revising its RF radiation guide to reflect these changes. The guide will be available
through NAB Services, (800) 368-5644, or via the NAB website, www.nab.org.
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3. Section ITI

Question 1(a): Every station with five or more full-time employees must
file the Annual Employment Report by May 31 of each year (FCC Form 395-B). A
new Annual Employment Report need not be filed with the renewal applications;
but the public inspection file must contain a copy of each report filed with the FCC
since the last license renewal.

At renewal time, licensees must also submit an original and one copy of
FCC Form 396 (Equal Employment Opportunity Report). In situations where the
station employs fewer than five full-time employees, or where there are less than
5 percent minorities in the relevant local labor force, the applicant need only
complete the first two pages of the FCC Form 396.?

Question 1(b): This question concerns the Ownership Report (FCC Form
323 for commercial stations; 323-E for noncommercial stations). Commercial
licensees are required to update their Ownership Report annually, on the anniversary
of their filing for license renewal. Only licensees that are sole proprietorships or
partnerships between natural persons are exempt from filing an Ownership Report.
(Noncommercial licensees also must file a new Form 323-E within 30 days after
any change in the information required by the form. There is no fee for filing a
Form 323-E). Licensees whose cognizable ownership interests have not changed
during the previous 12 months and where no other station information addressed on
the FCC Form 323 has changed, may simply certify such, in writing, to the FCC
that the Form 323 on file is up-to-date, instead of filing a new Report. The $45 fee
is required for a new Report or for a "no change" certification.

Question 2: This question requires the applicant to certify that it has
maintained a complete and up-to-date public inspection (PI) file. Section 73.3526
(commercial stations) and Section 73.3527 (noncommercial stations) of the
Commission's rules list in detail the material that is required to be retained. See
Appendix C for instructions regarding the contents of the PI file.

Question 3: The response to this question is crucial to the existence of the
station in view of the requirement of Section 403 of the 1996 Telecom Act
mandating the termination of the license of a station remaining silent for 12
consecutive months.

*The Commission is currently considering amendments to its EEO
regulations, which may affect this procedure. (Docket 96-16).
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Question 4: This question deals with compliance with the commercial and
programming requirements of the Children's Television Act. See discussion of
children's television at p.107 infra.

Question 5: Pursuant to Section 204 of the 1996 Telecom Act, TV stations
(both commercial and noncommercial) are required to submit information
summarizing written comments and suggestions that the station received concerning
violent programs. A supplement to the renewal form may be found in Appendix A.

4. Section IV

Questions 1-5: These pertain to translators and LPTVs. They inquire as to
whether the FM translator is on the air and the identity of the station being
rebroadcast. The applicant must respond whether the station being rebroadcast is
community controlled, and if not, whether rebroadcast consent has been received.
The applicant must report any change in the station being rebroadcast and affirm
compliance with the rule barring a commercial primary station from having
common ownership with an FM translator whose signal coverage extends beyond
the protected contour of the primary station.

C. THE PROCESSING OF APPLICATIONS

1. Acceptance of Applications

a) When an application is tendered for filing, it is dated upon receipt
and then forwarded to the Mass Media Bureau, where an administrative examination
is made to ascertain whether it is complete. Except for certain applications
discussed below, if it is found to be complete or substantially complete, it is
accepted for filing and given a file number. In the case of minor defects as to
completeness, the applicant will be required to supply the missing or correct the
information. An application that is not substantially complete will be returned to the
applicant. (FCC Rule 73.3564(a)).

An application for a non-reserved FM channel will be placed on public
notice if it meets a two-tiered minimum filing requirement (described below) when:
(1) filed by the close of the filing "window" in the "window proceedings" or
(2) initially filed in "first come/first-served" proceedings. The application must
include (1) applicant's name and address; (2) applicant's original signature;
(3) principal community; (4) channel or frequency; (5) class of station;
(6) transmitter site coordinates; and (7) must not omit more than three of certain
technical items listed in an FCC document reported at 7 FCC Recd 5074 (1992).
Applications found not to meet minimum filing requirements will be returned to the
applicant.  Applications found to meet minimum filing requirements but which
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contain deficiencies in tender and/or acceptance information will be given an
opportunity for corrective amendment.  Applications found to be substantially
complete and in accordance with the Commission's core legal and technical
requirements will be accepted for filing. Applications with uncorrected tender
and/or acceptance defects remaining after the opportunity for corrective amendment
will be dismissed, with no further opportunity for corrective amendment.

b)  Acceptance of an application for filing merely means that it has
been the subject of a preliminary review by the FCC's administrative staff as to
completeness. Such acceptance will not preclude the subsequent dismissal of the
application if it is found to be patently not in accordance with the FCC's Rules.

¢) At regular intervals, the FCC will issue Public Notices listing all
applications and major amendments thereto that have been accepted for filing. Such
notices establish a cut-off date (not less than 30 days from the date of issuance) for
the filing of mutually exclusive applications and petitions to deny. However, no
application will be accepted for filing unless certification of compliance with the
local notice requirements has been made in the tendered application, where such
notice is required.

IT IS IMPORTANT TO MAKE ARRANGEMENTS FOR THE GIVING
OF PUBLIC NOTICE PRIOR TO THE FILING OF THE APPLICATION
(WHERE SUCH NOTICE IS REQUIRED) BECAUSE THE APPLICATION
FORM REQUIRES A CERTIFICATION THAT SUCH PUBLIC NOTICE WILL
BE GIVEN.

There are also specific detailed regulations conceming the acceptance of
applications for low power TV, boosters, translators, etc. These can be found in
Section 73.3564(d) of the Commission's rules. For vacant nonreserved band FM
allocations, the Commission announces a one-time filing window.

2. The Classification of Applications

a) AM
AM applications are divided into three groups:

» applications for new stations and major changes in authorized stations.
(See p. 72 for definition of major changes);

 applications for licenses and all other changes in facilities of authorized
stations; and
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 applications for expanded band operations.

Applications in the first group are processed, as much as possible, in the
order in which they are filed.

There are special procedures for the processing of various other proposals
and changes. These are listed in Section 73.3571 of the Rules.

b) EM
FM applications are divided into two groups:

« applications for new stations and for major changes in authorized
stations. (See p. 72 for definition of major changes); and

« applications for licenses and all other changes in facilities of authorized
stations.

There are detailed and complex procedures for the processing of FM
applications. These can be found in Section 73.3573 of the Rules. Because of the
complexity of these rules, it is recommended that counsel be consulted prior to the
filing of applications or amendments.

NOTE: By a notice of proposed rule making in MM Docket 95-31, the
Commission imposed a "partial freeze" on the processing of NCE-FM applications.
The FCC will accept and process applications that are not mutually exclusive and
will continue "to rule on and approve appropriate universal settlements among
mutually exclusive NCE-FM applicants.” It will not designate mutually exclusive
NCE-FM applications until it has formulated appropriate comparative criteria.
10 FCC Rcd 2877 (1995).

¢) v
TV applications are divided into two groups:

« applications for new stations and major changes in authorized facilities.
(See p. 73 for a definition of major changes); and

« all other applications.

Section 73.3572 of the Rules contains detailed procedures for the processing
of full and low power TV applications and other minor TV facilities.
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IMPORTANT NOTE: AS PART OF ITS PROCEEDING INVOLVING
DIGITAL TELEVISION (MM DOCKET 87-268), THE COMMISSION
ANNOUNCED ON JULY 25, 1996, THAT IT WOULD NOT ACCEPT:

...additional applications for new NTSC stations that are
filed after 30 days from the date these proposals are published in the
Federal Register and that it would not accept additional petitions for
rule making proposing to amend the existing TV Table of Allotments
to add new stations eftective as of the close of business on the date
of adoption of this Further Notice. It also stated that after the date of
adoption of this Further Notice, it will continue to permit the filing
of applications to modify the facilities of existing or authorized
NTSC TV stations. However, the grant of any applications to
modify the facilities of such stations, including applications on file
before the date of the adoption of the Further Notice but granted
after that date, will be explicitly conditioned on the outcome of this
rule making proceeding. (FCC 96-317).

3. Uncontested Applications

Once an application has been accepted for filing and an examination by the
Commission's staff indicates that the application is in order and unopposed, it will
be granted, subject to the Commission's workload. Most routine applications are
granted on a staff level pursuant to delegated authority. Unusual applications or
those involving novel questions of law or interpretation are acted upon by the full
Commission.

Applications that present issues that cannot be resolved or that are required
by law to be decided at a hearing, will be designated for hearing. The Notice of
Designation will contain the issues that are to be explored. Hearings are
customarily held before one of the FCC's Administrative Law Judges (ALJ) whose
recommended decision is subject to further administrative review.

On important cases, the FCC itself may conduct the public hearing.

4. The Comparative Process

When two or more properly filed applications seek the same frequency or
are otherwise "mutually exclusive" (no more than one may be granted), the
Commission will designate them for a comparative hearing to determine which, if
any, should be granted.
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Over the years, the Commission has developed criteria under which these
applications are to be evaluated and has stated the relative weight that will be
assigned to these criteria.

Applicants facing a comparative hearing are urged to retain counsel, as these
hearings involve complex pleading deadlines, preparation of exhibits, presentation
of expert testimony, the filing of briefs and other actions that require precise
knowledge of FCC procedures. An otherwise meritorious application may not be
granted because of the applicant's failure to properly present the case.

Below are some of the major comparative criteria:
a) Diversification of Media of Mass Communications
The Commission generally prefers an applicant with few or no media related
interests. It takes into consideration the location and characteristics of those interests

and the extent of the applicant's interest in these mass media.

b) Integration of Ownership and Management

Over the years, the Commission has tended to prefer applicants whose
owners propose to participate in a meaningful manner in the operation of the station.
The Commission has evaluated the proposed duties of individuals, the interest of
these individuals in the application as well as the amount of time (full time or part
time) that they will devote to the station. These criteria have been subject to
extensive court litigation. The court has indicated that the Commission should
provide a "reasoned response" for its continued application of this criterion in its
present form. Following the Commission's “response,” the court reversed the
Commission, holding that there was no evidence to support that preference. Bechtel
v. FCC, 10 F.3d 875 (D.C. Cir. 1993). The Commission is reexamining this
criterion in the rule making proceeding dealing with comparative criteria. (GC
Docket 92-52). Counsel should be consulted prior to relying on this criterion.

¢) Local Residence

The Commission prefers applicants whose principals reside in the area to be
served by the station (but not necessarily in the community of license). The length
of residence is considered as well as the duties that these individuals will perform at
the station and the amount of their stake in the applicants.
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d) Civic Activities

The Commission tends to prefer an applicant whose principals have been
active in the civic and community activities of the area to be served. Again, the
proposed duties of these individuals and their stake in the applicants are considered.
Civic activities and local residence are treated as a single comparative factor
designed to show an applicant's knowledge of the community. Ronald Sorenson,
6 FCC Rcd 1952 (1991).

e) Past Broadcast Record

Where an applicant or its principals have compiled a record of operating a
station, either in the area or elsewhere, this record will be considered, either as a
plus or a minus, depending on the evidence presented at the hearing.

f)  Broadcast Experience

The Commission will consider the experience of the principals in operating a
station as a factor in awarding a construction permit, but such factor generally has
minor significance.

g) Comparative Coverage
The Commission will award a preference to an applicant proposing to serve
more people, but such preference is considered in the light of other services already
available to the public.

h)  Auxiliary Power

An applicant proposing auxiliary power (to keep the station on the air during
a power failure) will be favored under this criterion. This factor is seldom invoked
because almost all applicants propose auxiliary power as a matter of routine.

i)  Ethnicity and Sex of Applicant

The Commission will award a preference under this criterion only to the
extent that the minority person actively participates in the day-to-day management of
the station. For the purpose of this factor, the following have been determined to be
"minority":

(1) African American

(2) Hispanic Sumamed
(3) American Eskimo

(4) Aleut
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(5) Native American
(6) Asiatic American

The constitutionality of this preference factor was upheld by the Supreme
Court in Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990). However, that
decision was to a large degree overruled by Adarand Constructors, Inc. v. Pena,
115 S.Ct. 2097 (1995).

In 1992, the Court of Appeals ruled that the Commission's policy of
awarding female preferences in comparative hearings violated the Equal Protection
clause of the Fifth Amendment. The court found that there was no evidence that
sex preferences established any meaningful link with improved programming.
Lamprecht v. FCC, 958 F.2d 382 (D.C. Cir. 1992).

j)  Daytimer Preference

The Commission awards enhancement credit in FM proceedings to operators
of existing daytime-only AM stations in the subject community in response to the
disadvantages which daytimers historically have faced. 101 FCC 2d 638 (1985).
The daytimer preference represents the maximum preference for broadcast
experience that such an applicant can claim. 8 FCC Red 3649 (1993).

The preference, however, is conditioned on certain factors, such as the
requirement that the applicant have owned the AM station for three years prior to
the hearing on the FM application; that the applicant must propose to be integrated
in the operation of the FM station, and that the applicant submit a commitment to
dispose of the AM station within three years after the FM station goes on the air.

The discussion of the comparative criteria should be considered with a view
of two important factors:

1) the decision in each case involves the weighing of many
facts, which may affect the ultimate outcome; and

2) the comparative criteria, last formalized in a 1965 Policy
Statement, 1 FCC 2d 393, are now being reexamined in a wide-ranging proceeding.
7 FCC Rcd 2664 (1992).

BY PUBLIC NOTICE OF FEBRUARY 15, 1994, THE COMMISSION
STATED THAT IT IS "HOLDING IN ABEYANCE THE PROCESSING OF
APPLICATIONS AND THE ADJUDICATION OF HEARING PROCEEDINGS
INVOLVING MUTUALLY EXCLUSIVE PROPOSALS FOR NEW
BROADCAST FACILITIES." 9 FCC RCD 1055 (1994). ON AUGUST 4, 1994,
IT MODIFIED THAT FREEZE TO APPLY ONLY TO APPLICATIONS "THAT
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ARE OR BECOME MUTUALLY EXCLUSIVE WITH OTHER
APPLICATIONS." THE FREEZE WILL NOT APPLY TO "UNIVERSAL"
SETTLEMENTS OF COMPETING APPLICATIONS. WHEN APPLICANTS
FILE A SUPPLEMENTAL REQUEST CONTINGENT UPON THE
RESOLUTION OF SPECIFIED BASIC QUALIFYING ISSUES, SUCH ISSUES
WILL BE ADJUDICATED. 9 FCC RCD 6689 (1994).°

There are other factors that the FCC considers in evaluating competing
applications, but on an absolute, rather than comparative basis. These factors
include legal qualifications, character, financial qualifications, site availability and
whether the tower is a hazard to air navigation.

5. Petition to Deny

Applications for new stations that are subject to public notice are also subject
to petitions to deny. Generally, the procedure is similar to the procedure followed
in license renewal cases. See p. 29, infra. In most cases, however, the petitioner
will not be a viewer, listener or an organization, but a party that will suffer
electrical interference or other technical harm. Competing applicants may also file
petitions to deny, but in most cases, the Commission will treat them as Petitions to
Enlarge the Issues to be acted on by the ALJ.

6. Random Selection of Applicants

In a departure from the usual procedure of selecting permittees by
comparative hearing, the FCC uses a "lottery" in selecting winners among
competitors for LPTV and TV translator permits.

Applicants are awarded preferences based on ethnicity and absence of
media-ownership, according to a table set out in Section 1.1622 of the Rules. It is
important that any applicant seeking a preference indicate on the application the
facts on which this claim for preference is based. Following the random selection,
the Commission will announce a "tentative selectee" and invite the filing of Petitions
to Deny against that selectee. After examining any pleadings and responses that
may be filed, the Commission will decide whether to grant the application or to
designate it for hearing. Following the hearing, the Commission will decide

*On September 15, 1995, the Commission waived for a 90-day period
provisions of its rules dealing with payments to competing applicants. As a result of
that waiver, "applicants in comparative renewal proceedings prior to the Initial
Decision stage of the hearing will be limited to out-of-pocket expenses while no
such limitations will be placed on applicants for new broadcast facilities." 10 FCC
Red 12182 (1995).

23



whether to make a grant. If it determines that it cannot make a grant, it will
conduct another random sclection from among the remaining mutually exclusive
applicants.

Applicants are cautioned that incorrect claims of preference may result in a
fine and/or dismissal of the application. 8 FCC Rcd 5190 (1993).

7.  Competitive Bidding

During the past several years, various proposals have been advanced
involving the granting of broadcast licenses through a process of competitive
bidding similar to auctions used in awarding licenses in the Interactive Video and
Data Service (IVDS) and Personal Communications Services (PCS). The progress
of the proposals for Advanced Television (ATV) has given additional impetus to
these proposals.

Congress and the FCC agreed to a congressional compromise that lead to the
passage of the 1996 Telecom Act. In the compromise, the congressional leadership
and the FCC agreed that it would not issue licenses for advanced television service
in 1996 to permit Congress to hold hearings and possibly pass legislation dealing
with spectrum auctions. To date, no legislation or rules have been enacted requiring
the auctioning of broadcast frequencies.

D. TRANSFERRING CONTROL OR ASSIGNING A
LICENSE

Section 310 of the Communications Act forbids the transfer of control of a
broadcast station or the assignment of its license without the consent of the FCC.
The Act specifically requires the filing of an application seeking that consent and
bars the Commission from considering whether a party other than the proposed
assignee or transferee would better serve the public interest (the so-called Crosley
rule).

While each transaction must be judged on its own facts, a transfer of control
takes place where: (1) an individual stockholder gains or loses affirmative or
negative (50 percent) control (affirmative control consists of ownership of more than
50 percent of the stock, negative control consists of control of exactly 50 percent of
the stock); (2) any family group or any individual in a family groups gains or loses
affirmative or negative (50 percent) control; and (3) any group in privity gains or
loses affirmative or negative (50 percent) control.
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The following are examples of transfers of control or assignments of licenses
requiring prior Commission consent:

» A, who owns 51 percent of the licensee's or permittee's stock, sells
1 percent or more thereof. This constitutes a transfer.

» X corporation, wholly owned by A and family, retires outstanding stock
that results in family member A's individual holdings being increased to
50 percent or more. This constitutes a transfer.

e A and B, husband and wife, each own S0 percent of the licensee's or
permittee's stock. A sells any of his stock to B. This constitutes a
transfer.

» X partnership incorporates. This constitutes an assignment.

« Minority stockholders form a voting trust to vote their 50 percent or
more combined stockholdings. This constitutes a transfer.

* A, B, C, D and E each own 20 percent of the stock of X corporation.
A, B, and C sell their stock to F, G, and H at different times. At such
time as 50 percent or more of the stock passes out of the hands of the
stockholders who held stock at the time the original authorization for the
licensee or permittee corporation was issued, a transfer has taken place.

There are three major forms* to be used in seeking the Commission's
approval of a transaction, depending on the nature and extent of the proposed
change. Form 314 is to be used when the license of a station is to be assigned.
Form 315 is to be used when the control of the licensee is to be transferred. Form
316 is to be used for changes that are not substantial enough to constitute a transfer
of control or assignment of license, but affect the composition or identity of the
licensee.  The first two forms are “long forms" requiring much detailed
information. Form 316 is a "short form" because the changes do not substantially
alter the identities of the persons wielding control. Form 316 may also be used in
situations where the change is involuntary, such as when a person dies and the
control or license of the station is transferred to an executor or when there is a
bankruptcy and the control or license of the station is transferred to a trustee or
similar official.

“There is also a Form 345 applicable to FM or TV translators, low power
TV stations and auxiliary stations such as translator microwave relay stations, etc.
See Appendix A.
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The short form cannot be used when the executor or trustee transfers the
station to the ultimate beneficiary. Inasmuch as this transaction is of a lasting
character, long form applications must be used depending on the nature of the
transaction.

IN CASE OF THE DEATH OR DISABILITY OF A LICENSEE OR OF
A PARTY CONTROLLING A STATION, THE COMMISSION MUST BE
PROMPTLY NOTIFIED IN WRITING. AN APPLICATION REFLECTING
THESE FACTS MUST BE FILED WITHIN 30 DAYS OF THE OCCURRENCE.

There is some confusion regarding the transactions that can be effectuated
pursuant to a short form. Here are some examples of situations in which a Form
316 may be used:

« assignment from an individual or individuals (including partnerships) to
a corporation owned and controlled by such individuals or partnerships
without any substantial change in their relative interests;

- assignment from a corporation to its individual stockholders without
effecting any substantial change in the disposition of their interests;

« assignment or transfer by which certain stockholders retire and the
interest transferred is not a controlling one;

« corporate reorganization that involves no substantial change in the
beneficial ownership of the corporation;

« assignment or transfer from a corporation to a wholly owned subsidiary
thereof or vice versa, or assignment from a corporation to another
corporation owned or controlled by the assignor's or transferor's
stockholders without substantial change in their interests; or

assignment of less than a controlling interest in a partnership.

The filing of a long form application (but not Form 316) requires the giving
of public notice. See p. 66 infra. for instructions and details about that procedure.
persons filing long form applications are reminded to complete the "market
showing" required by the new radio multiple ownership rules. Long form
applications are subject to Petitions to Deny.
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E. THE IHANDLING OF RENEWAL APPLICATIONS

1. Uncontested Applications

As discussed on p. 8, licenses for broadcast stations expire simultaneously
by state. In an overwhelming majority of cases, licenses are renewed as a matter of
routine. In a substantial number of cases the grant of an application may be delayed
because of staff concerns arising from material in its own files or from submissions
that it receives in response to the public notice of the filing of the application.

In some cases, the staft merely addresses a letter raising the question, and,
upon receiving a satisfactory response, renews the license.

Often the Commission will receive letters from the public expressing
concern with the station's operation. Such letters, unless they meet the criteria of a
Petition to Deny (see infra.) are treated as informal objections that can be handled
by the Commission in an informal manner. The Commission may request the
licensee to comment on the allegations. As in all responses to the Commission, it is
important that the reply be complete and accurate.

2. Competing Applications - Comparative Renewal

Pursuant to Section 204 of the 1996 Telecom Act, the Commission has
eliminated the comparative renewal procedure.

The Commission will accept applications for facilities occupied by an
incumbent licensee only after it has denied that licensee's application for renewal of
license.

The following are the criteria for obtaining the renewal of a broadcast
license:

« the station has served the public interest, convenience, and necessity;

» there have been no serious violations by the licensee of this Act or rules
and regulations of the Commission; and

» there have been no other violations by the licensee of this Act or the
rules and regulations of the Commission which, taken together, would
constitute a pattern of abuse. Section 309(k) of the Communications
Act.
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Congress has not defined the terms used in the new legislation. Their
meaning will gradually evolve as the Commission, in processing applications and
petitions to deny, applies existing precedent (which it said it will do) and the courts
interpret the legislation.

It is to be noted, however, that the "public interest” factor has been retained
in the new legislation and nothing in the 1996 Telecom Act relieves the broadcast
licensee of the obligation to determine the needs of its community and to serve those
needs.

3. Petitions to Deny

a) Major Facilities

Except in the case of applications for various minor facilities, any party in
interest may file with the Commission a Petition to Deny any application for which
local notice is required, provided such petitions are filed prior to the day such
applications are granted or designated for hearing. Where the FCC issues a public
notice establishing a "cut-off" date, such petitions must be filed by the date specified
in that notice. In the case of applications for transfers and assignments of
construction permits or station licenses, Petitions to Deny must be filed not later
than 30 days after issuance of a public notice of the acceptance for filing of the
applications. In the case of applications for renewal of license, Petitions to Deny
may be filed no later than the end of the first day of the last full calendar month of
the existing license term. If the license renewal application is not timely filed, the
deadline for Petitions to Deny is the 90th day after the Commission has announced
that it has accepted the application. Requests for extension of time to file Petitions
to Deny will not be granted unless all parties concemed, including the applicant,
consent to such requests, or unless a compelling showing can be made that unusual
circumstances make the filing of a timely petition impossible and the granting of an
extension warranted.

The applicant may file an opposition to any Petition to Deny, and the
petitioner a reply to such opposition in which allegations of fact or denials thereof
must be supported by affidavit. The times for filing such oppositions and replies are
governed by the regular FCC time schedule, except those that pertain to a Petition
to Deny an application for renewal of license. An opposition thereto may be filed
within 30 days after the Petition to Deny is filed, and the party that filed the Petition
to Deny may reply to the opposition within 20 days after the opposition is due or
within 20 days after the opposition is filed, whichever is longer. The failure to file
an opposition or reply will not necessarily be construed as an admission of fact or
argument contained in a pleading.
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b) Minor Facilities

In the case of applications for new low power TV, TV translator or TV
booster stations for major changes in the existing facilities of such stations; or for
applications for a change in output channel tendered by displaced low power TV and
TV translator stations, any party in interest may file with the FCC a Petition to
Deny any application for which local notice is required. Such petitions must be
filed within 30 days of the FCC public notice proposing the application for grant.
Applicants may file oppositions within 15 days after the Petition to Deny is filed.
Where the Commission announces a tentative selectee following a random selection,
Petitions to Deny that sclectee may be filed within 15 days of the public notice
announcing the selection. The applicant/selectee may file an opposition within 15
days after the Petition to Deny is filed.

In cases of random selection where a diversity preference has been granted,
an "objection to diversity claim" may be filed, subject to the same requirements as
are applicable to Petitions to Deny. (FCC Rule 73.3584(c)).’

F. THE HANDLING OF PETITIONS TO DENY

In order to be considered as a formal Petition to Deny, the document must
have certain characteristics. Some of these are as follows:

1. it must be timely filed;

2. it must be submitted by a "party in interest” (a person with
“standing"); and

3. it must contain allegations of fact that are either verified by a
person with knowledge of these facts or of which the Commission may take official
notice.

The timeliness of a Petition to Deny is governed by the date on which the
application (other than renewal) has been "accepted” by the Commission on a public
notice. Petitions to Deny a renewal application must be filed no later than the first
day of the last full month of the license (for example, if the license expires on
December 31, the Petition to Deny must be filed no later than December 1). A
copy of the petition must be served on the applicant(s).

5See p. 23 infra. for the grant procedure for LPTV applications.
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In order to be considered as a formal Petition to’'Deny, the document must
contain statements of fact verified by a person with knowledge of these facts, or be
based on facts that the Commission can judicially notice. For instance, a petition
alleging EEO violations may be based on a station's EEO report. Mere conjectures
or surmises do not, in themselves, serve as a basis for a Petition to Deny. Although
the Communications Act requires an "affidavit," a "declaration under penalty of
perjury” meets that requirement. 8 FCC Red 7559 (1993).

The Petition to Deny must be filed by a person or persons with "standing."
Within the Petition to Deny a license renewal context a "regular listener to the
station" has standing to challenge the renewal of that station. Entities that will
suffer electrical interference have standing to challenge an application for a
construction permit.

Following the receipt of a Petition to Deny, the Commission performs a
two-step procedure. It conducts a threshold inquiry on the basis of the petitioner’s
allegations alone. 1f the Commission determines that the Petition to Deny has
alleged a prima facie inconsistency with the public interest, the Commission
determines whether, "on the basis of the application, the pleadings filed, or other
matters which it may officially notice . . . a substantial and material question of fact
is presented.” Thus, in the second step, the Commission considers the applicant's
response to the petition and weighs the matters presented by these pleadings.®
Should the Commission conclude that such a question of fact has been raised, or if it
cannot, for any reason, find that grant of the application would be consistent with
the public interest, it will designate the application for hearing.

No hearing is required if the weighing indicates that there are no substantial
and material questions of fact presented. Astroline Communications Company Ltd.
Partnership v. FCC, 857 F.2d 1556 (D.C. Cir. 1988).

After considering the conflicting pleadings, the Commission will issue a
decision disposing of the Petition to Deny. It may deny the petition and grant the
application, either conditionally or unconditionally. It may impose a forfeiture in
addition to any action taken, or it may designate the application for a hearing on
stated issues.

When a pleading lacks the formal requirements of a Petition to Deny, the
Commission will consider it as an "informal objection" and will take into account
any deficiencies that may be alleged.

SAll allegations of fact, in the petition and in subsequent responsible
pleadings must be verified.
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G. SETTLEMENTS

The Commission encourages the settlement of conflicts both among
competing applicants and between a license renewal applicant and the petitioner to
deny. On the other hand, it is concerned that these settlements may lead to abuse.
It has, therefore, imposed certain restrictions on the amount and timing of payments
that can be made.

1. Settlements among Applicants for Construction Permits

The Commission has limited the dollar amount of payment that can be made
to settle competing applications for construction permits for new broadcast stations,
or modifications to facilities of existing stations, to the legitimate and prudent
out-of-pocket expenses. Parties seeking approval of a settlement must submit: (1)
certifications that they have not received, and will not receive, any money or other
considerations in excess of their legitimate and prudent expenses; (2) the exact
nature and amount of any consideration paid or promised; (3) an itemized
accounting of the expenses for which they seek reimbursement; and (4) the terms of
any oral agreement relating to the dismissal or amendment of the application. They
must also certify that the applications were not filed for the purpose of reaching such
a settlement.

These limitations do not apply to bona fide mergers of interest, but the FCC
will scrutinize these mergers to prevent abuse. 6 FCC Red 2901 (1991).

On September 15, 1995, the Commission waived for a 90-day period
provisions of its rules dealing with payments to competing applicants. As a result of
that waiver, "applicants in comparative renewal proceedings prior to the Initial
Decision stage of the hearing will be limited to out-of-pocket expenses while no
such limitations will be placed on applicants for new broadcast facilities.” 10 FCC
Rcd 12182 (1995).

The Commission has modified the so-called Ruarch policy under which
settlements can extinguish the continuing validity of integration and divestiture
commitments made during the comparative hearing process. The Commission will
now permit successful applicants in a "global" settlement (all applicants) to
withdraw divestiture and integration proposals where the settlement is entered into
by the exchange of exhibits deadline. 6 FCC Rcd 3403 (1991).

2. Petitions to Deny New Applications and Transfers

Where a party secks to dismiss a Petition to Deny or an informal objection
which it has filed against an application for a new station or for the transfer,

31



assignment or modification of an existing facility, each party to the petition must
submit a copy of any written agreement relating to the dismissal and an affidavit:
(1) certifying that it has not received or paid, and will not receive or pay, any
money in exchange for the dismissal of the petition or objection in excess of
legitimate and prudent expenses incurred by the petitioner seeking dismissal; (2)
disclosing the exact nature and amount of any money or other consideration paid or
promised in connection with the dismissal of the petition or objection; (3) disclosing
the terms of any oral agreement related to the dismissal of the petition or objection;
and (4) indicating an itemized accounting of its expenses incurred in preparing,
filing and prosecuting its petition for which reimbursement is sought.” Other parties
to an agreement must submit similar certification within five days thereof.
(FCC Rule 73.3588).

3. Allotment Proceedings

In proceedings involving changes in the FM or TV Table of Allotments, the
Commission will limit the amount and type of consideration that may be paid for the
withdrawal of an expression of interest to legitimate and prudent expenses incurred
in preparing and filing the expression of interest. Currently, parties filing for
changes in the Table of Allotments are required to include an expression of interest
in applying for, constructing, and operating the proposed facility if the allotment is
made. These expressions have the status of representations to the Commission, as
do any assertions contained in pleadings filed with the Commission. Thus, a
statement of interest in operating a station made by a party who, in fact, lacks the
requisite intent to construct and operate the proposed facility will be considered a
material misrepresentation. A party that seeks to withdraw an intention to construct
must file a statement listing expenses, a certification that reimbursement will not
exceed these expenses, if any. Remaining parties to any agreement must also file
responsive certification. 5 FCC Red 3911 (1990); (FCC Rules 1.420() and
73.1015).

4. Renewal Applications

As a result of allegations that the renewal system was being used to obtain
payments or benefits from the renewal applicant, the Commission concluded "that
there is the clear potential for abuse of our license renewal process." The
Commission therefore imposed limitations on payments to competing applicants and
petitioners to deny.

’Payments in exchange for withdrawing a threat to file a Petition to Deny or
informal objection are limited to legitimate and prudent expenses. Unless
specifically approved by the Commission, no would-be objector or related party
may have any remunerated employment related to ascertainment, programming, etc.
A copy of the agreement must be filed with the Commission. (FCC Rule 73.3589).
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The limitations on payments are as follows:

a) to competing applicants — a prohibition on all payments to
competing applicants (other than the incumbent licensee) for the withdrawal of an
application prior to the Initial Decision stage of a comparative hearing. Thereafter,
the Commission will approve settlements that do not exceed the withdrawing party's
legitimate and prudent expenses for filing and litigating the competing application.
(FCC Rule 73.3523).

In addition, the Commission has revoked its so-called Cameron Policy,
which presumed that the competing applicant will have the use of the incumbent's
transmitter site in the event that the renewal is denied. The Commission concluded
that retention of that policy "makes it more economically attractive for bogus
challengers to file merely to elicit a settlement.” 4 FCC Rcd 4780 (1989).

IN VIEW OF THE REMOVAL OF THE COMPARATIVE RENEWAL
PROCEDURE PURSUANT TO THE 1996 TELECOM ACT, SECTION 204,
THIS PROCEDURE APPLIES ONLY TO RENEWAL APPLICATIONS FILED
ON OR BEFORE MAY 1, 1995.

b) to petitioners to deny — the Commission will allolw monetary
payments to a petitioner "provided they do not exceed the petitioner's legitimate and

prudent expenses in prosecuting its petition." (FCC Rule 73.3588).

S. Citizens' Agreements

A citizens' agreement is a contract in which a party agrees to dismiss its
Petition to Deny or informal objection or to refrain from doing so in exchange for a
promise by the operator or applicant to implement a nonfinancial reform such as a
programming or an employment initiative.

In light of the potential for abuse, the Commission will review all citizens'
agreements on a case-by-case basis to determine whether the agreement furthers the
public interest. In making this determination, the Commission will presume that
any agreement with a petitioner that calls for the petitioner, or an'y person or
organization related to the petitioner, to carry out, for a fee, any programming,
employment or other "nonfinancial” initiative does not further the public interest and
hence will likely be disapproved. In contrast, an agreement with a petitioner to
make changes in operations or programming, either by itself or through disinterested
third parties without further participation by the petitioner, will likely be approved.
For example, the FCC will regard an agreement to increase minority employment
by using, for a fee, the services of petitioner or any person or organization related to
petitioner, as presumptively contrary to the public interest, and it will likely be
disapproved. In contrast, the Commission will regard an agreement to increase the
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pool of minority applicants for employment by contracting with a third party,
completely independent from petitioner, as consistent with the public interest, and it
will likely be approved.

The general presumption that citizens' agreements in which the petitioner is
paid to perform the promised reform are contrary to the public interest can be
rebutted by clear and convincing evidence that the arrangement is, in fact, consistent
with the public interest.

These agreements generally are private contractual matters between a
licensee and a citizens' group. The Commission will review them to determine
whether they improperly delegate nondelegable licensee responsibilities, improperly
impinge on a licensee's nondelegable discretion, or otherwise violate any applicable
Rules. However, unless an action taken by the Commission is specifically
conditioned on licensee representations relating to programming matters, the FCC
will not enforce private contractual agreements relating to programming.

A private settlement does not necessarily dispose of issues that have been
raised in a Petition to Deny. If a petition contains specific allegations of fact
sufficient to raise a substantial and material question of fact as to whether the
applicant is qualified, the Commission will address such a question regardless of any
agreement among the parties.

The provisions regarding citizens' agreements apply not only to the renewal
process, but also to applications for new facilities and for the transfer of control or
assignments of licenses. 5 FCC Rcd 3911 (1990).

A copy of a citizens' agreement must be filed with the Commission together
with a certification that the payments (if any) do not exceed the legitimate and

prudent costs of the petitioners. (FCC Rule 73.3588); 4 FCC Rcd 4780 (1989);
5 FCC Rcd 3911 (1990).

H. FILING FEE REQUIREMENTS

An application filed with the Commission is required to be accompanied by
the appropriate filing fee. (See Appendix B for a listing of filing fees).

It is very important that the proper application fee be submitted and that it be
filed at the location specified by the rules.
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1. Form of Payment

Fee payments should be in the form of a check, bank draft or money order
payable to the FCC or by a Visa or MasterCard credit card. No other credit card is
acceptable. Fees for applications and other filings paid by credit card will not be
accepted unless the credit card section of FCC Form 159 is completed in full. The
Commission discourages applicants from submitting cash and will not be responsible
for cash sent through the mail. Personal or corporate checks dated more than six
months prior to their submission to the Commission's lockbox bank and postdated
checks will not be accepted and will be returned as deficient. Third party checks
(i.e., checks with a third party as maker or endorser) will not be accepted.

Applicants must submit a written request to the Commission for
authorization to make electronic payments of a fee for applications and other filings,
as follows:

e No electronic payment of an application fee will be accepted unless the
payor has obtained written authorization from the Commission to submit
application fees electronically. It is the responsibility of the payor to
ensure- that any electronic payment is made in the manner required by
the Commission. Failure to comply with the Commission's procedures
will result in the retum of the application or other filing and the fee
payment.

e Payments by wire transfer will be accepted. Prior to making a payment
by wire, the payor shall obtain the approval of the Managing Director.
A completed FCC Form 159 must be submitted to the Managing
Director prior to initiating the wire transfer.

Applicants are required to submit one payment instrument (check, bank draft
or money order) and FCC Form 159 with each application or filing. Multiple
payment instruments for a single application or filing are not permitted. A separate
Fee Form (FCC Form 159) will not be required once the information requirements
of that form (the Fee Code, fee amount, and total fee remitted) are incorporated into
the underlying application form.

The Commission may accept multiple money orders in payment of a fee for
a single application where the fee exceeds the maximum amount for a money order
established by the issuing agency and the use of multiple money orders is the only
practical method available for fee payment.
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The Commission may require payment of fees with a cashier's check when a
filer has made payment with an instrument on which the Commission could not
collect.

Applications returned to applicants for additional information or corrections
will not require an additional fee when resubmitted, unless the additional
information results in an increase of the original fee amount. Those applications not
requiring an additional fee should be resubmitted directly to the bureau or office
requesting the additional information. The original fee will be forfeited if the
additional information or corrections are not resubmitted to the appropriate bureau
or office by the prescribed deadline. If an additional fee is required, the original fee
will be returned and the application must be resubmitted with a new remittance in
the amount of the required fee to the Commission's lockbox bank. Applicants
should attach a copy of the Commission's request for additional or corrected
information to their resubmission.

The Commission will fumish a stamped receipt of an application only upon
request. In order to obtain a stamped receipt for an application, the application
package must include a copy of the first page of the application, clearly marked
"copy," submitted expressly for the purpose of serving as a receipt of the filing.
The copy should be the top document in the package. The copy will be date-
stamped immediately and provided to the bearer of the submission, if hand-
delivered. For submissions by mail, the receipt copy will be provided through
return mail if the filer has attached to the receipt copy a stamped, self-addressed
envelope of sufficient size to contain the date-stamped copy of the application.

2. Filing Locations

The locations for fee payments for each form are listed in Appendix B.
While applicants are encouraged to check the Appendix prior to filing, the following
are the addresses for the most commonly used forms:

Commercial Radio

Forms AM FM
301 }  Federal Communications Commission Federal Communications Commission
302 } Mass Media Services Mass Media Services
303-S } P.O. Box 358190 P.O. Box 358195
}  Pittsburgh, PA 15251-5190 Pittsburgh, PA 15251-5195
314 }  Federal Communications Commission Federal Communications Commission
315 } Mass Media Services Mass Media Services
316 } P.O.Box 358350 P.O. Box 358350
}  Pittsburgh, PA 15251-5350 Pittsburgh, PA 15251-5350
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Commercial TV

Forms

301 } Federal Communications Commission
302 } Mass Media Services
303-S } P.O. Box 358165

} Pittsburgh, PA 15251-5165

314 } Federal Communications Commission
315 } Mass Media Services
316 } P.O. Box 358350

} Pittsburgh, PA 15251-5350

3. Conditionality of Grant

Any FCC grant will be conditioned upon final payment of t,hel applicable
fee. If final payment is not made prior to a grant, the application or filing will:
(1) be dismissed and returned to the applicant; (2) lose its place in the processing
line; and (3) not be accorded retroactive treatment if resubmitted after the relevant
filing deadline.

If, subsequent to a grant, the Commission is notified that final payment has
not been made, the Commission will (1) automatically rescind that grant (2) notify
the grantee of this action; and (3) not permit retroactive treatment for the
resubmission of the application or filing if the relevant deadline has expired.

Upon receipt of a FCC notification rescinding the authorization, the grantee
must immediately cease any operations initiated pursuant to the grant.

4. Return or Refund of Charges l

a) The full amount of any fee submitted will be returned:
1) when no fee is required,;

2) when the FCC determines within 30 calendar dayls of receipt
of filing that an insufficient fee has been submitted and the filing is dismissed;

3) when the application is filed by an applicant who cannot
fulfill a prescribed age requirement;

4) when the Commission adopts new rules that nullify

applications already accepted for filing, or a new law or treaty would render useless
a grant or other positive disposition of the application;
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5) when a waiver is granted; or

6) when an application for new or modified facilities is not
timely filed in accordance with the filing window as established by the Commission
in a public notice specifying the earliest and latest dates for filing such applications.

NOTE: Payments in excess of an application fee will be refunded only if
the overpayment is eight dollars ($8) or more.

b) Applicants designated for comparative hearings will be entitled to
a grant without payment of the hearing fee or a refund of the hearing fee paid in the
following circumstances:

1) when the application is granted without being designated for
hearing;

2) when the application is dismissed, voluntarily or
involuntarily, prior to designation for hearing;

3) when only one applicant files a Notice of Appearance and
pays the hearing fee, that single remaining applicant will be entitled to a refund of
the hearing fee upon request if it is immediately grantable or if all issues specified in
the designation order and requiring resolution can be deleted; and

4) when a settlement agreement filed with the presiding judge
by the Notice of Appearance deadline provides for the dismissal of all but one of the
applicants, and the single remaining applicant is immediately grantable, no hearing
fee is due. However, if the application cannot be granted without resolution of
issues specified in the designation order, the applicant must pay the hearing fee.
That payment will be refunded upon request if all outstanding issues can be deleted.

However, hearing fees paid pursuant to the last two provisions above will
be retained by the Commission in any case requiring a decision on the merits of an
applicant's postdesignation amendment or evidentiary showing, whether by
Summary Decision or otherwise.

¢) Applicants for first-come, first-served construction permits will
be entitled to a refund of the fee, if within 15 days of the issuance of a public notice
indicating that there is a previously filed pending application for the same vacant
channel, such applicant: (1) notifies the FCC that it no longer wishes the application
to remain on file behind the first applicant and any other applicants filed before his
or her application; and (2) specifically requests a refund of the fee paid and
dismissal of his or her application. The full text of the "Fee" decision may be found
at 6 FCC Rcd 5919 (1991).
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5. General Exemptions from Charges

No fee is required for the following:

a)  Applications filed for the sole purpose of modifying an existing
authorization (or a pending application) in order to comply with new or additional
requirements of the Commission's rules or the rules of another federal agency.
(However, if the applicant also requests an additional modification, renewal, or
other action, the appropriate fee for such additional request must accompany the
application. Cases in which a fee will be paid include applications by FM and TV
licensees or permittees seeking to upgrade a channel after a rule making.)

b) Applicants in the Special Emergency Radio and Public Safety
Radio Services that are governmental entities or nonprofit entities. Applicants
claiming nonprofit status must include a current Internal Revenue Service
Determination Letter documenting this nonprofit status.

c) Applicants, permittees or licensees of noncommercial educational
broadcast stations in the FM or TV services, as well as AM applicants, permittees
or licensees who certify that the station will operate or does operate
noncommercially.

d) Noncommercial entities requesting Commission authorization in
any other mass media service, private radio service or common carrier service
otherwise requiring a fee, if that service is used in conjunction with the
noncommercial educational broadcast station.

e)  Other applicants, permittees or licensees providing, or proposing
to provide, a noncommercial educational or instructional service under certain
specified circumstances.

f)  Govermment entities (state, city, county, etc.).

6. Adjustments to Charges

The Schedule of Charges listed in Appendix B will be adjusted by the
Commission in 1997, and every two years thereafter, to reflect the percentage
change in the Consumer Price Index.

7. Hot Line

The Commission maintains a Hot Line for fee inquiries. The number is

(202) 418-0220.
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8. Special Note Concerning Annual Ownership Report Fees

Because it has received numerous inquiries regarding the fee status of
various aspects of "annual” Ownership Reports (as opposed to those filed in
conjunction with initial licensing or license assignments and transfers), the
Commission, on June 6, 1990, released a public notice clarifying these matters.

a) The "annual" Ownership Report for a single AM, FM or TV
broadcast station would consist of one or more Forms 323
(depending on the number of entities that have an interest in the
licensee) and a check covering the currently required annual
Ownership Report fee of $45.

b) Licensees owning multiple stations with different renewal
anniversary filing dates can submit an annual Ownership Report for
all of their stations on the anniversary date of their choice, but not
later than one year after the last submission.

c) The annual Ownership Report is filed on an individual station basis
and the $45 report fee is calculated thereon. It is the number of
annual Ownership Reports or stations for which a report is filed that
determines the total fee due, not the number of FCC Forms 323 filed
in connection therewith.

d) The annual Ownership Report that may be required at the same time
that the licensee is filing its renewal application should not be
included with that renewal. Different filing requirements and fees
apply to these submissions.

€) The annual Ownership Report must be mailed or delivered in a
separate envelope to the Mellon Bank in Pittsburgh.®

f) A letter submission certifying "no change" constitutes a station's
"annual Ownership Report" for that year and is governed by the
same fee and filing requirements as an "Ownership Report."

g) A fee is charged only for the licensee's submission of an annual
Ownership Report. There are no fees for the filing of an Ownership
Report (FCC Form 323) that is required after grant of an original
construction permit, when a permittee applies for an initial license,
or after the consummation, pursuant to Commission consent, of a

The mailing address is FCC, Mass Media Services, P.O. Box 358180,
Pittsburgh, PA 15251-5180.
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transfer of control or license assignment. These Owneranp Reports
should be delivered or mailed to the Secretary Federal
Communications Commission, 1919 M Street, NW, Washington,
D.C. 20554.

NOTE: IN ADDITION TO FILING FEES, THE COMMISSION ALSO

COLLECTS REGULATORY FEES. SEE PART IV FOR A DETAILED
DISCUSSION OF THIS PROCEDURE.

REPORTS

A.  OWNERSHIP REPORT

Annual Report - Commercial Stations |

Except for sole proprietorships and partnerships composed entirely of
natural persons, each licensee of a commercial AM, FM or TV station is required to
file an Ownership Report on FCC Form 323 once a year, on the anniversary of the
date that its renewal application is required to be filed. Licensees owning multiple
stations with different anniversary dates need file only one report per year on the
anniversary of their choice, provided that their reports are not more than one year
apart. A licensee with a current and unamended report on file at the Commission
may certify that it has reviewed its current report and that it is accurate, in lieu of
filing a new report.

Ownership Reports must provide the following information as of a date not
more than 60 days prior to the filing of the report:

1. In the case of an individual, the name of such individual.

2. In the case of a partnership, the name of each partner and the interest
of each partner. The names of limited partners must be reported, except that a
limited partner need not be reported, regardless of the extent of its ownershlp, if the
limited partner is not materially involved, directly or indirectly, in the management
or operation of the licensee and the licensee so certifies.

3. In the case of a corporation, association, trust, estate, or receivership,
the data applicable to each:

The name, residence, citizenship, and stockholding of every officer,
director, trustee, executor, administrator, receiver and member of an
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association, and any stockholder holding stock amounting to five percent or
more of the votes of the corporation. An investment company, insurance
company or bank trust department needs to be reported only if it holds stock
amounting to ten percent or more of the votes, provided that the licensee
certifies that such entity has made no attempt to influence, directly or
indirectly, the management or operation of the licensee, and that there is no
representation on the licensee's board or among its officers by any persons
professionally or otherwise associated with that entity.

4. A licensee must report any separate interests known to the licensee to
be held ultimately by the same individual or entity, whether those interests are held
in custodial accounts, by individual holding corporations or otherwise, if, when
aggregated:

a) all interests except those held by or through "passive investors"
are equal to or exceeds five percent; or

b) all interests held by or through "passive investors" are equal to or
exceeds ten percent; or

¢) the interests computed under (a) plus the sum of the interests
computed under (b) are equal to or exceeds ten percent.

I[F MORE THAN 50 PERCENT OF THE VOTING STOCK OF A
CORPORATE LICENSEE IS HELD BY A SINGLE INDIVIDUAL OR ENTITY
AND A SIMPLE MAJORITY IS ALL THAT IS REQUIRED TO EXERCISE
CORPORATE CONTROL, NO OTHER STOCKHOLDING NEED BE
REPORTED FOR THAT LICENSEE.

5. Full information as to family relationship’ or business association
between two or more officials and/or stockholders, trustees, executors,
administrators, receivers, and members of any association.

6. Capitalization with a description of the classes and voting power of
stock authorized by the corporate charter or other appropriate legal instrument and
the number of shares of each class issued and outstanding.

’The Commission has removed its Spousal Attribution policy, which
automatically attributed one spouse's interests to the other spouse. Henceforth, the
Commission will determine on a case-by-case basis whether such attribution is
warranted. 7 FCC Rcd 1920 (1992).
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7. Full information with respect to the interest and identity of any person
having any direct, indirect, fiduciary, or beneficial interest in the licensee or in its
stock accounting for five percent or more of its votes. For each person or entity
reported, the Ownership Report requires information regarding any attributable
interest in any broadcast station as well as a five percent or greater interest (whether
or not attributable) or corporate position in broadcast or cable or newspaper entities
serving the same market or with overlapping signals in the same broadcast service.

8. All licensees (including sole proprietorships and natural partnerships)
must file:

a) a list of all contracts still in effect required to be filed with the
FCC (see infra.) showing the date of execution and expiration of
each contract; and

b) any interest that the licensee may have in any other broadcast
station.

If the stock is held in trust, if the trustee has the sole power to vote the stock
or shared power to dispose of the assets of the trust, and if the trustee is an
independent person with no familial or business relationship with the beneficiary or
grantor, then only the trustee shall be reported as "owner" of the stock. If the
grantor or beneficiary shares the power to vote, has the sole power to dispose of the
stock, or has the power to replace the trustee at will, that party shall also be listed as
an "owner" of the stock.

The FCC has instituted a "multiplier" to take into account the dilution of
interests held through corporate ownership chains. For example, if an individual
owns only eight percent of a corporation, which in tumn, owns 20 percent of a
licensee, the individual's interest in the licensee is 1.6 percent and need not be
reported. On the other hand, if a corporation owns 50 percent or more of a
licensee, the individual's interest would not be diluted through multiplication by the
corporation's interest and the individual's interest must be reported.

Licensees or permittees are required to submit separate ownership reports
for any "holding companies" or other entities holding a five percent or greater
voting interest in the entity. That separate Ownership Report must contain the same
information as required of a licensee or permittee. If that entity has a voting stock
interest in the licensee or permittee, only those voting interests of that entity that are
cognizable after application of the "multiplier" are to be reported. If the entity is a
corporation, whether or not its interest in the licensee is by virtue of its ownership
of voting stock, with certain exceptions, the officers and directors of the entity must
also be reported. The separate report must also contain information concemning
other broadcast, cable and newspaper interests of all the parties so reported in the
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form as described above. The filing of intercorporate charts showing the
relationship between related corporations is also required, where appropriate.

Additional Ownership Reports

An operator of a commercial broadcast station must file an Ownership
Report:

1)  within 30 days of the grant of the construction permit;
2) on the date it applies for a license; and

3) upon consummation of an assignment of license or transfer or
control.

An operator with a current and unamended report on file with the
Commission may certify that it has reviewed its current report and it is accurate in
lieu of filing a new report. A fee and Form 159 should accompany such
certification.

Ownership Report - Noncommercial Stations

Each licensee of a noncommercial educational station must file an
Ownership Report on FCC Form 323-E at the time the application for renewal of
station license is required to be filed. Licensees owning more than one
noncommercial educational AM, FM or TV broadcast station need file only one
Ownership Report at five-year intervals for TV stations and seven-year intervals for
AM and FM stations. Ownership Reports shall give the following information as of
a date and not more than 30 days prior to the filing of the Ownership Report:

1. as to all officers, members of governing board, and holders of
one percent or more ownership interest (if any): name, residence, office held,
citizenship, principal profession or occupation, and by whom appointed or elected;

2. full information with respect to the interest and identity of any
individual, organization, corporation, association, or any other entity that has direct
or indirect control over the licensee or permittee;

3. alist of all contracts still in effect required to be filed with the FCC

(see p. 46 infra.), showing the date of execution and expiration of each contract;
and
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4. any interest that the licensee or permittee or any of its officers,
members of the governing board, and holders of one percent or more ownership
interest (if any) held in any other broadcast station.

Each permittee of a noncommercial educational AM, FM or TV station
must file an Ownership Report on FCC Form 323-E within 30 days of the date of
grant by the FCC of an application for original construction permit.

A supplemental Ownership Report on FCC Form 323-E must be filed by
each licensee or permittee within 30 days after any change occurs in the information
from that previously reported. Such report should include, without limitation:

a) any change in organization;
b) any change in officers or directors; and
¢) any transaction affecting the ownership (direct or indirect) or

voting rights with respect to the licensee or permittee (or with
respect to any stock interests therein).

B. VIOLATIONS OF LAW REPORT

On the date of filing of the annual ownership report, each permittee and
licensee, whether or not exempted from the filing of the annual Ownership Report,
must report to the FCC any final adjudications by courts or agencies in non-FCC
proceedings (irrespective of whether appeals may be pending) inV(')lving the
following:

1) felonies;

2) mass media-related violations of antitrust and other laws dealing with
unfair competition;

3) fraudulent misrepresentations to government units; and/or

4) employment discrimination.

The report is to cover the reporting party and its principals, e.g., its
officers, directors, attributable owners and, under specified circumstandes, parent
and affiliated companies.
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Individual principals are only required to report misconduct by themselves
or companies with which they may be associated as principals. With regard to other
businesses in which they are involved, the reports are due in those cases where:

1) the individual was in control of the entity that engaged in misconduct;
or

2) the individual was adjudicated to have been directly involved in the
misconduct.

Reports for parent companies and subsidiaries involving the listed forms of
misconduct must be submitted where:

1) the licensee and the other entity involved have common principals;

2) such entities have a close, on-going relationship with the licensee; and

3) the common principals have been actively involved in the operation of
the broadcast licensee.

Parties responsible for submitting these reports should conduct a canvass of
the individuals and companies subject to those reporting requirements sufficiently in
advance of the filing date of the report to permit an analysis of the information and
its proper verification and assemblage.

This Violations of Law Report should be filed with the Secretary of the
Commission, 1919 M Street, NW, Washington, DC 20554.

IF ANY OF THE REPORTABLE ADJUDICATIONS OCCUR WHILE
AN APPLICATION IS PENDING, THEY MUST BE REPORTED WITHIN
THIRTY DAYS. (FCC Rule 1.65(c)); 7 FCC Red 6564 (1992).

C. FILING OF CONTRACTS

Each licensee or permittee of an AM, FM or TV station (commercial or
noncommercial) must file with the FCC' copies of the following documents
together with any changes (with the substance of oral contracts reported in writing),
within 30 days of execution thereof:

"9Secretary, FCC, 1919 M Street, NW, Washington, DC 20554.
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1) Network contracts: Network affiliation contracts between television
stations (including low power TV) and national networks. The term "network"
means any person, entity or corporation that offers an interconnected program
service on a regular basis for 15 or more hours per week to at least 25 affiliated
television licensees in ten or more states and/or any person, entity or corporation
controlling, controlled by, or under common control with such person, entity or
corporation. Radio network contracts need not be filed.

The initial filing must consist of a written instrument containing all of the
terms and conditions of such contract, agreement or understanding without reference
to any other paper document, by incorporation, reference or otherwise. Subsequent
filings may simply set forth renewal, amendment or change, as the case may be, of
a particular contract previously filed.

The FCC must be notified of the cancellation or termination of network
affiliations and contracts.

2)  Ownership or control: Contracts, instruments or documents relating to
the present or future ownership or control of the licensee or permittee or of the
licensee's or permittee’s stock, rights or interest therein, or relating to changes in
such ownership or control, including, but not limited to, the following:

a) articles of partnership, association, and incorporation, and changes
in such instruments;

b) bylaws, and any instruments effecting changes in such bylaws;

¢) any agreement, document or instrument providing for the
assignment of a license or permit, or affecting, directly or indirectly, the ownership
or voting rights of the licensee's or permittee’s stock (common or preferred, voting
or nonvoting), such as:

1) agreements for transfer of stock;
2) instruments for the issuance of the stock; or

3) agreements for the acquisition of licensee's or permittee’s
stock by the issuing licensee or permittee corporation. Pledges, trust agreements,
options to purchase stock and other executory agreements are required to be filed.
However, trust agreements or abstracts thereof are not required to be filed, unless
requested specifically by the FCC. Should the FCC request an abstract of the trust
agreement in lieu of the trust agreement, the licensee or permittee must submit the
following information concerning the trust:
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Name of trust; duration of trust; number of shares of stock
owned; name of beneficial owner of stock; name of record owner
of stock; name of the party or parties who have the power to vote
or control the vote of the shares; and any conditions on the powers
of voting the stock or any unusual characteristics of the trust.

d) proxies with respect to the licensee's or permittee's stock running
for a period in excess of one year, and all proxies, whether running for a period of
one year, given without full and detailed instructions binding the nominee to act in a
specified manner. When the licensee or permittee is a corporation having more than
50 stockholders, such complete information need be filed only with respect to
proxies given by stockholders who are officers or directors, or who have one
percent or more of the corporation’s voting stock. When the licensee or permittee is
a corporation having more than 50 stockholders and the stockholders giving the
proxies are not officers or directors or do not hold one percent or more of the
corporation's stock, the only information required to be filed is the name of any
person voting one percent or more of the stock by proxy, the number of shares
voted by proxy by such person, and the total number of shares voted at the
particular stockholders' meeting in which the shares were voted by proxy.

e) mortgage or loan agreements containing provisions restricting the
licensee's or permittee's freedom of operation, such as those affecting voting rights,
specifying or limiting the amount of dividends payable, the purchase of new
equipment, or the maintenance of current assets.

f) any agreement reflecting a change in the officers, directors, or
stockholders of a corporation, other than the licensee or permittee, having an
interest, direct or indirect, in the licensee or permittee.

3) Personnel: Management consultant agreements with independent
contractors; contracts relating to the utilization in a management capacity of any
person other than an officer, director, or regular employee of the license or
permittee; station management contracts with any persons, whether officers,
directors, or regular employees, that provide for both a percentage of profits and a
sharing in losses; or any similar agreements.

4) THE FOLLOWING CONTRACTS DO NOT HAVE TO BE FILED:

Agreements with persons regularly employed as general or
station managers or salespersons; contracts with program managers
or program personnel; contracts with attorneys, accountants or
consulting radio engineers; contracts with performers; contracts
with station representatives; contracts with labor unions; or any
similar agreements.
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5) Time brokerage agreements: Time brokerage agreements involving
radio stations, where the licensee (including all parties under common control) is the
brokering entity, there is a principal community contour (predicted or measured
5 mV/m groundwave for AM stations and predicted 3.16 mV/m for FM stations)
overlap with the brokered station, and more than fifteen percent of the time of the
brokered station, on a weekly basis, is brokered by that licensee. Confidential or
proprietary information may be deleted but such information shall be made available
for inspection upon request by the FCC.

6) THE FOLLOWING CONTRACTS, AGREEMENTS, OR
UNDERSTANDINGS NEED NOT BE FILED BUT SHALL BE KEPT AT THE
STATION AND MADE AVAILABLE FOR INSPECTION UPON REQUEST BY
THE FCC: Contracts relating to the sale of television broadcast time to "time
brokers” for resale; subchannel leasing agreements for subsidiary communications
authorization operation; franchise/leasing agreements for operation of
telecommunications services on the TV vertical blanking interval; time sales
contracts with the same sponsor for four or more hours per day, except where the
length of the events (such as athletic contests, musical programs, and special events)
broadcast pursuant to the contract is not under control of the station; and contracts
with chief operators. (FCC Rule 73.3613).

D.  ATTRIBUTION OF INTERESTS

It is important for both reporting purposes and for the computation of the
applicability of the multiple ownership rules to determine what entity or person is an
"owner." Many of the criteria for such determination are confusing and are buried
in footnotes to the Commission's multiple ownership rules.

The Ownership Report (FCC Form 323) requires the reporting of the
following:

All ofticers

All directors

All "cognizable" stockholders
All "cognizable" partners

5= & b e

While the term "officers" and "directors" are self-explanatory, the
“cognizability" of stockholders and partners requires detailed discussion.

49



Cognizable Stockholders

Owners of five percent or more of the outstanding voting stock of a
corporation.'' (Investment companies, insurance companies or trust departments of
banks must be listed only if the aggregated holding accounts for ten percent or more
of the outstanding votes, provided the licensee certifies that such entities exercise no
influence over the corporation, directly or indirectly, and have no representatives
among the officers and directors of the corporation). Holders of nonvoting stock
are not holders of a cognizable interest. Holders of warrants, convertible debentures
and similar instruments having the right to convert to voting interests are not
attributed until conversion takes place.

Caveat: If a single entity holds more than 50 percent of the voting stock,
and a simple majority is all that is required to control corporate affairs, no other
stockholder need be reported, and such ownership is not cognizable.

Cognizable Partners

1. All partners of a partnership

2. If alimited partnership,

a) all general partners

b) all limited partners, unless the limited partners are not
materially involved, directly or indirectly, in the management or operation of the
media-related activities of the partnership and the licensee, permittee or respondent
so _certifies. A statement assuring this non-involvement must be attached to the
report. The instruction sheet covering the ownership report (Appendix A) contains
a detailed description of the criteria for the insulation of limited partners.

Notwithstanding conformance of the partnership agreement to these criteria,
however, the requisite certification cannot be made if the licensee, permittee or
respondent has actual knowledge of a material involvement of the limited partner in
the management or operation of the media-related businesses of the partnership. In
the event that the licensee, permittee or respondent cannot certify as to the
noninvolvement of the limited partners, the limited partners will be considered to be
holders of attributable interests regarding whom full information is required.

"If any stockholder agreement exists pertaining to cooperative voting
accounting for five percent or more of the votes, list the block of stock as if held by
a single entity, and also list (immediately following) any stockholder holding five
percent or more of the stock in that block.
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Cognizable Financial Entities

The entities that qualify for passive investor status are investment
companies, bank trust departments, and insurance companies. Under the attribution
standards, licensees must certify that no passive investor has exerted or has
attempted to exert influence or control over station affairs. This certification must
be included in each annual Ownership Report, if applicable. Passive investors are
considered to have an attributable ownership interest if they own ten percent or
more of the voting stock. Investment advisors, who retain the power to vote
stockholdings, will not be treated as passive investors and must be reported
assuming they hold a five percent or greater interest in the licensee.'?> Pension funds
also must be reported and are not eligible for passive investor status because they are
increasingly managing their investments and influencing management policies.
Also, Small Business Investment Companies (SBICs) and Minority Enterprise Small
Business Investment Companies (MESBICs) are not accorded passive status and
must be reported if they hold five percent or more of the voting stock because these
entities are authorized to exercise control over investment properties under certain
conditions. However, SBICs and MESBICs, or any other nonpassive investors,
may be relieved from these reporting requirements by structuring their investments
to be nonattributable investments, such as nonvoting stockholdings or properly
insulated limited partnership interests.

In cases where voting and holding the stock is not identical (for example,
bank nominees holding stock as record owners, brokerage houses holding stock in
"street names” for the benefit of customers and investment advisors holding stock in
their own names for the benefit of clients), information must be reported conceming
the party having the right to determine how the stock will be voted. Under the
Commission's attribution rules, such party is considered to own the stock. 97 FCC
2d 997 (1984). The FCC is currently reevaluating its attribution rules in MM
Docket 94-150.

“Investment advisors are commonly broker-dealers who often purchase
stock directly for their clients. They are distinguished from an investment company,
which is eligible for the passive attribution benchmark, in that the purchases belong
directly to their clients. Investment companies, on the other hand, purchase stock
for themselves, and, in tumn, sell interests in the investment companies to their
clients.
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E. ANNUAL EMPLOYMENT REPORTS

The current EEO reporting requirements were established in 1987. 2 FCC
Rcd 3967. All broadcast stations must file” a Broadcast Station Annual
Employment Report (FCC Form 395-B) on or before May 31 of each year, which
reflects the employment figures from any one payroll period during January,
February, or March. (FCC Rule 73.3612). Stations with fewer than five full-time
employees during the selected payroll period should check the appropriate box in
Section 111, B, and should complete Sections I, II, and III and certify the correctness
of the information on the form. Licensees with five or more full-time employees
should complete the entire Form 395-B, which requires such licensees to report
employment statistics for full-time and part-time employees on separate tables.

Two copies of the Broadcast Station Annual Employment Report must be
filed for each AM, FM, and TV station, whether commercial or noncommercial.
However, two copies of a combined report may be filed for an AM and an FM
station if both are under common ownership; and are assigned to the same principal
city or to different cities within the same standard metropolitan statistical area.

See p. 161 for a detailed discussion of the FCC EEO policies and
requirements.

While the details of the report are spelled out in the instructions
accompanying the form (See Appendix A), respondents should note that the same
payroll period should be used in each year's report. The latest version of the form
should be used.

There are two other forms that are used in enforcing the FCC's EEO rules:
Form 396-EEO Program Report, filed with the license renewal application, and
Form 396-A used in connection with new applications.

The Commission has issued an "Interpretative Ruling" governing the
reporting by LMAs and similar arrangements. In such arrangements employees
should be reported on the 395-B torm of the licensee that employs them even though
they may physically work at the brokered station. The licensee of the brokered
station must report persons whom it has retained or hired after the brokerage begins.
Brokers who are not licensee need not file 395-B reports. (See Interpretative Ruling
in Appendix D).

BSecretary, FCC, 1919 M Street, NW, Washington, DC 20554.
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Readers are cautioned to check the status of this reporting requirement —
and other EEO rules — in view of the pendency of wide-ranging reexamlnatlon of
these FCC policies in pending rule making proceedings in MM Docket 96-16.

F. QUARTERLY ISSUES/PROGRAMS LISTS

As part of its "deregulation” of the broadcast media, the FCC eliminated the
daily detailed program logging rules that have long been a feature of broadcast
operations. 84 FCC 2d 968 (1981); 98 FCC 2d 746 (1984); 98 FCC 2d 1076
(1984). Initially, licensees were required to prepare and retain in their public files
an annual list of five to ten issues deemed important to the community|of license.
Also, licensees were required to list examples of the programming that addressed
those issues.

Following court appeals, the FCC established a policy that requires a station
to prepare lists, on a quarterly basis, that enumerate some of the comm{rnity issues
that the station addressed during the preceding three months and thg'lt set forth
programming that gave "significant treatment" to those issues. 104 FCC 2d 505
(1986); 98 FCC 2d 1076 (1984).

Licensees should note that the five-issue minimum has been |eliminated.
Thus, a station that has not dealt with five issues during the past quarter is not
necessarily in violation of this requirement. However, the FCC has stated that a
licensee whose lists include at least five issues each quarter would likely be able to
demonstrate compliance with the issue-responsive programming obligation.
104 FCC 2d 505, note 8 (1986).

Each list must identify the issue, provide a narrative descri;ltion of the
programming that addressed the issue (including the program's title), and the
program's duration and time and date of airing. See Appendix E for a sample
quarterly issues/programs lists.  Programs that meet the sngmﬁcaﬂt treatment
requirement can include local or national programs, news reports and public service
announcements.

Quarterly lists must be placed in the station's public inspection file by the
10th day following each calendar quarter: January 10, April 10, %uly 10 and
October 10.

Because these lists constitute tangible evidence of the station's programming
and may be used as a basis for Petitions to Deny the renewal of the station's license,
licensees are cautioned to ensure that these lists are complete, correct and are filed
on a timely basis. The license renewal application requires a 'certification
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(Section III, Question 2) to that effect. If for any reason a truthful certification
cannot be made, an exhibit should be attached explaining the details of the
shortcoming and stating corrective steps that have been taken.

THE PUBLIC INSPECTION FILE

One of the chief methods of interface between the broadcaster and the
public is the public inspection (PI). The broadcaster must bear in mind that the
public has a right of access to this file during regular business hours, and no
appointment is necessary. Other than giving their name and address (for security
purposes), members of the public need give no other information. They cannot be
asked the reason for the inspection, or the reason for the request for a particular
document, or the name of their organization. Particular care should be taken that
someone who is familiar with the location of the file be available during the lunch
hour as this is likely to be a convenient time for members of the public to seek
access to the file.

A. LOCATION

The PI file must be maintained in the station's community of license either
at the main studio or at any accessible place such as a public library.

Since 1987, stations have been permitted to locate their main studios
anywhere within their principal community contours (5.0 mV/m for AM; 3.16
mV/m for FM and Grade A for TV). When a studio is located outside the
community of license, it is the responsibility of the broadcaster to make
arrangements to have the file located in a public place within the community of
license." A public library or a similar institution is recommended.

IT IS STRONGLY SUGGESTED THAT STATIONS MAINTAIN A
FULL SET OF THE PI FILE AT THE STUDIO EVEN THOUGH ANOTHER
SET MAY BE LOCATED IN THE COMMUNITY OF LICENSE.

When the PI file is maintained away from the main studio, the station is
responsible for keeping the file current and for making personnel at the remote
location familiar with the unrestricted access provisions.

“Stations that had been granted a waiver of the main studio location
requirement prior to July 16, 1987, may maintain the file at the studio only.
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After a station is sold, the new station owner is responsible for the
completeness of the public file for the period both before and 'after the
consummation of the sale. If there are documents missing from the file it is the
duty of the new owner to obtain copies from the FCC or from the previous owner.
(FCC Rule 73.3526(b)).

It is important that the PI file be located at an easily accessible location in
compliance with the Americans with Disabilities Act.

B. COPYING

When a member of the public requests a copy of a document in the PI file,
photocopying must be made available, provided the individual agrees to pay the
reasonable costs of reproduction. If the copying cannot be done on thelpremlses
the station must supply the requested copies within seven (7) days. Statiolns are not
required to honor requests made by telephone or mail, but are not prevented from
doing so.

Members of the public should be permitted to examine the ﬁle without
interference, but may not remove any documents for copying or ng or otherwise.

C. CONTENTS

Appendix C lists the documents required to be maintained in the pubhc file.
It is recommended that records be removed from the PI file at the epd of the
retention period. It is a good practice to have only one person responsnlI)le for the
maintenance of the PI file. Also an annual inventory should be taken, usually in
connection with the filing of the Annual Employment Report.

NOTE: Although the rules still require that the PI file contain the 1974
Procedural Manual, which is out-of-date, the FCC will not enforce this re'quirement
until the issuance of a new manual.

NOTE: The Commission has eliminated the requirement that network-
owned stations maintain certain programming records. See 10 FCC Rcd 12165
(1995).




CANDOR

The Commission or its representatives may, in writing, require from any
applicant, permittee or licensee written statements of fact relevant to a determination
whether an application should be granted or denied, or to a determination whether a
licensee should be revoked, or to some other matter within the jurisdiction of the
Commission. No such party shall in any response to Commission correspondence
or inquiry or in any application, pleading, report or any other written statement
submitted to the Commission, make any misrepresentation or willful material
omission bearing on any matter within the jurisdiction of the Commission.

While this section applies only to written matter, it implies no change in the
Commission's existing policies respecting the obligation of applicants, permittees
and licensees in all instances to respond truthfully to requests for information
deemed necessary to the proper execution of the Commission's functions. (FCC
Rule 73.1015).

CHARACTER

The Commission expects its applicants, permittees and licensees to observe
not only its own rules, but also the laws and regulations of all agencies or
governments as well. The issue of the “"character" of the applicant has been
considered for many years as a comparative issue when comparing two or more
competing applicants. In 1986, the Commission decided to treat “character” as a
basic qualifying issue. 102 FCC 2d 1179 (1986) rec. den. in part and granted in
part, 1 FCC Rcd 421 (1986). In that document, the Commission focused its
character inquiry "on the likelihood that the applicant will deal truthfully with the
Commission and comply with the Communications Act and our rules and policies."
Readers should consult the section dealing with Annual Violations of Law Reports,
p. 45 supra., for a discussion of the reporting requirements for non-FCC violations.

The Commission specifically determined that three types of conduct not
proscribed specifically by the Act or FCC Rules should be considered:
1) fraudulent statements to government agencies; 2) certain criminal convictions;
and 3) violations of broadcast-related antitrust statutes.
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Factors that the Commission considers in judging the importance of a
party's violations of law are as follows:

1. the willtulness of the misconduct;

2. the frequency of the misconduct;

3. the seriousness of the misconduct;

4. the nature of the participation in the misconduct;
5. efforts made to remedy the wrong;

6. record of compliance with other rules; and

7.  the point in time when the misconduct took place.

The Commission has imposed a 10-year limit beyond which it will not
consider character violations.
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PART II — ON THE AIR

ANNOUNCEMENTS
A.  STATION IDENTIFICATION

B. RENEWAL OF LICENSE ANNOUNCEMENTS

C. ASSIGNMENT OF LICENSE OR TRANSFER OF CONTROL
ANNOUNCEMENTS

D. OBTAINING OR CHANGING CALL LETTERS

E. PUBLIC NOTICE OF APPLICATIONS FOR NEW STATIONS
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F. SPONSOR IDENTIFICATION

G. PAYOLA AND PLUGOLA

H. MECHANICAL REPRODUCTION
PROGRAMMING
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B. OBSCENE AND INDECENT PROGRAMMING
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D. LOTTERIES

E. STATE-CONDUCTED LOTTERIES AND STATE LOTTERY LAWS
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L. VIOLENCE ON TELEVISION

J. CHILDREN'S TELEVISION
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A. DEFAMATION
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C. CONFIDENTIALITY
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CONVERSATIONS
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H. POINT-TO-POINT COMMUNICATIONS

I. INVESTIGATIVE REPORTING
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ADVERTISING

A. CONSUMER LEASING DISCLOSURES
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D. INFOMERCIALS

E. ADVERTISING ALCOHOLIC BEVERAGES

F. ADVERTISING TOBACCO PRODUCTS

G. CHILDREN'S TELEVISION ADVERTISING
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PART II - ON THE AIR

Once a station has begun operations, there are certain announcements which
must be made. Some of these announcements are prescribed as to content, form
and timing. Others give the operator discretion as to these factors. In order to
avoid complications — and fines — station operators are cautioned to scrupulously
observe these requirements.

ANNOUNCEMENTS

A. STATION IDENTIFICATION

Station identification announcements must be broadcast at the be'ginning and
ending of each day of operation, and hourly, as close to the hour as feasible at a
natural break in programming. Television stations may make the required
announcement either visually or aurally. (FCC Rule 73.1201(a)). l

The official station identification announcement must contain the station's
call letters followed by the name of the city of license as specified in the station's
license. In addition, the name of the licensee or the station's frequenC)'/ or channel
number or both may be included between the call letters and the city of Pwnx. No
other insertion is permissible. Thus, the announcement, "This is station WBPE,
Austin Broadcasting Incorporated, 750 on your AM dial, Central City}" would be
permissible. Not acceptable would be "WBPE, Austin Broadcasting Ifcorporated,
750 on your hot AM dial, your number one rocker in Central City." (FCC Rule
73.1201(b)).

A station may include the name of any additional community or
communities with its official station identification. However, the colmmunitv of
license must be named first. A station need not demonstrate signal coverage in
order to name an additional city after the community of license."

Except in cases of simultaneous AM-FM broadcasting, or rebroadcasting by
a satellite station, in making a station identification announcement, the call letters
must be given only on the frequency or channel of the station identified by the
announcement. During periods of simulcasting, station identifications may be made
jointly for the stations.

SWhere a station is licensed to two communities, both communities must be
mentioned in the order in which they appear on the station license.




When a station's programming is being rebroadcast simultaneously by a
satellite station, the originating station may make station identification
announcements for the satellite station. In such cases, the station identification
announcement shall include the frequency (radio) or channel (TV) of the satellite
and the originating station, as well as the call letters and city of license of each.
(FCC Rule 73.1201(c)(3)(1)-(ii)).

Stations operating subscription television programming need not identify
themselves during such programming, but must do so immediately before and after
encoded operation.

When the same licensee operates AM stations in the same community
simultaneously on the regular (530-1605 kHz) and expanded (1605-1705 kHz)
bands, the station identification may be made jointly for both stations for the period
of such simultaneous operation.

TV stations may make station ID announcements visually or aurally.

B. RENEWAL OF LICENSE ANNOUNCEMENTS

An applicant who files for renewal of a broadcast station license must
broadcast announcements over the station that gives notice of the filing and must
invite comment from the public.'® The FCC requires that the broadcasting of these
public announcements take place in the period starting two months before and
ending three months after the filing of the renewal application. (FCC Rule
73.3580(d)(4)). Applications for renewal of license must be filed no later than four
months prior to the expiration of license. See pp. 9-12 supra., for a listing of
license expiration and renewal application filing dates.

'The Commission simplified the renewal announcements for LPTV stations.
Henceforth, an applicant who files an application for renewal of an LPTV that
originates programming may omit the references to a public inspection file.
Moreover, such an applicant need not publish an ad in the newspaper as heretofore
required. The newspaper publication requirement will, however, apply to LPTV
stations that do not originate programming, TV translator, TV booster, FM
translator or FM booster stations. 7 FCC Red 2284 (1992).

The required broadcast announcements are to be made as close to the
standard announcement time as the LPTV's schedule will permit.
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Prefiling Announcements

The first prefiling announcements must be broadcast two months prior to
filing the renewal application on the first and sixteenth day of these two months.
The following chart provides the prefiling announcement schedule.

License Expires Prefiling Announcement Airs File Application
February 1 August 1 & 16”; September 1 & 16~ October 17
April 1 October 1 & 167; November 1 & 16” December 1~
June 1 December 1 & 167; January 1 & 16" February 1
August 1 February 1 & 16; March 1 & 16 April 1
October 1 April 1 & 16; May 1 & 16 June 1
December 1 June 1 & 16; July 1 & 16 August 1

"Denotes month in the year preceding license expiration.

Times

For television stations, at least two of the announcements must be broadcast
between 6 p.m. and 11 p.m. (5 p.m. and 10 p.m. Central and Mountain Time).

For radio stations, at least two of the announcements must be broadcast
between 7 a.m. and 9 a.m. and/or 4 p.m. and 6 p.m. For radio stations that
operate neither between 7 a.m. and 9 a.m. nor between 4 p.m. and 6 p.m., at least
two prefiling announcements must be broadcast during the first two hours of
broadcast operation.

For noncommercial educational stations, the announcements should be

broadcast at the same time as commercial stations, except that such stations need not
broadcast the announcement during any month when the station is not operating.
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TEXT OF THE PREFILING ANNOUNCEMENT

ON (date of last renewal grant) (station call letters) WAS
GRANTED A LICENSE BY THE  FEDERAL
COMMUNICATIONS COMMISSION TO SERVE THE
PUBLIC INTEREST AS A PUBLIC TRUSTEE UNTIL
(expiration date). OUR LICENSE WILL EXPIRE ON (date).
WE MUST FILE AN APPLICATION FOR RENEWAL WITH
THE FCC ON OR BEFORE (first day of fourth full calendar
month prior to expiration date). WHEN FILED, A COPY OF
THIS APPLICATION WILL BE AVAILABLE FOR PUBLIC
INSPECTION DURING OUR REGULAR BUSINESS HOURS.
IT CONTAINS INFORMATION CONCERNING THIS
STATION'S PERFORMANCE DURING THE LAST (period of
time covered by the application).

INDIVIDUALS WHO WISH TO ADVISE THE FCC OF
FACTS RELATING TO OUR RENEWAL APPLICATION
AND TO WHETHER THIS STATION HAS OPERATED IN
THE PUBLIC INTEREST SHOULD FILE COMMENTS AND
PETITIONS WITH THE FCC BY (first day of last full calendar
month prior to the month of expiration).

FURTHER INFORMATION CONCERNING THE FCC'S
BROADCAST LICENSE RENEWAL PROCESS IS
AVAILABLE AT (address of location of the station's public
inspection fil) OR MAY BE OBTAINED FROM THE FCC,
WASHINGTON, D.C. 20554.

When airing prefiling announcements, television stations must visually show
the addresses of both the station and the FCC.

Post filing Announcements

Post filing announcements are to be aired on the first and sixteenth day of
the month in which the application is due for filing at the FCC, and continue to run
on the first and sixteenth days of the two succeeding months. The following chart
provides the Post filing announcement schedule.

63



License Expires | File Application | Post filing Announcement Airs

February 1 October 1° October 1 & 167; November 1 & 16”; December 1
& 16”

April 1 December” D6ecember 1 & 167; January 1 & 16; February 1 &
1

June 1 February 1 February 1 & 16; March 1 & 16; April 1 & 16

August 1 April 1 April 1 & 16; May 1 & 16; June 1 & 16|

October 1 June 1 June 1 & 16; July 1 & 16; August 1 & 16

December 1 August 1 August 1 & 16; September 1 & 16; OctoLer 1&16

"Denotes month in the year preceding license expiration. I

Times

For television stations, at least three announcements must be broadcast
between 6 p.m. and 11 p.m. (5 p.m. and 10 p.m. Central and Mountain Time); at
least one announcement between 9 a.m. and 1 p.m.; at least one announcement
between 1 p.m. and 5 p.m.; and at least one announcement between 5 p.m. and
7 p.m. :

For radio stations, at least three Post filing announcements must be
broadcast between 7 a.m. and 9 a.m., and/or 4 p.m. and 6 p.m.; at least one
announcement between 9 a.m. and noon; at least one announcement between noon
and 4 p.m.; and at least one announcement between 7 p.m. and midnight. For
radio stations that do not operate between 7 a.m. and 9 a.m. or between 4 p.m. and
6 p.m., at least three of the required announcements must be made during the first
two hours of broadcast operation. Stations that simulcast may broadcast the public
announcement for both stations simultaneously, referring, if applicable] to different
dates for the grants of the licenses.

For noncommercial educational stations, the Post filing announcements
should be broadcast at the same time as those for commercial stations, except that
such stations need not broadcast the announcement during any month during which
the station does not operate. !



TEXT OF THE POST FILING ANNOUNCEMENT

ON (date of last renewal grant) (station call letters) WAS
GRANTED A LICENSE BY THE FEDERAL
COMMUNICATIONS COMMISSION TO SERVE THE
PUBLIC INTEREST AS A PUBLIC TRUSTEE UNTIL
(expiration date). OUR LICENSE WILL EXPIRE ON (date).
WE HAVE FILED AN APPLICATION FOR LICENSE
RENEWAL WITH THE FCC.

A COPY OF THIS APPLICATION IS AVAILABLE FOR
PUBLIC INSPECTION DURING OUR REGULAR BUSINESS
HOURS. IT CONTAINS INFORMATION CONCERNING
THIS STATION'S PERFORMANCE DURING THE LAST
(period of time covered by application).

INDIVIDUALS WHO WISH TO ADVISE THE FCC OF
FACTS RELATING TO OUR RENEWAL APPLICATION
AND TO WHETHER THIS STATION HAS OPERATED IN
THE PUBLIC INTEREST SHOULD FILE COMMENTS AND
PETITIONS WITH THE FCC BY (first day of last full calendar
month prior to the month of expiration).

FURTHER INFORMATION CONCERNING THE FCC'S
BROADCAST LICENSE RENEWAL PROCESS IS
AVAILABLE AT (address of location of the station's public
inspection file) OR MAY BE OBTAINED FROM THE FCC,
WASHINGTON, D.C. 20554.

When airing post filing announcements, television stations must visually
show the addresses of both the station and the FCC.

Text of Announcements if Previously Filed Renewal Application Not Granted

If a previously filed renewal application has not been granted by the time the
next pre- and Post filing announcements are due to be broadcast, stations should
substitute the following paragraph for the first sentence of each announcement.

(Station call letters) IS LICENSED BY THE FEDERAL

COMMUNICATIONS COMMISSION TO SERVE THE
PUBLIC INTEREST AS A PUBLIC TRUSTEE.
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Foreign Language Stations

Stations broadcasting primarily in a foreign language should broadcast the
pre- and Post filing announcements in that language.

Certificate of Compliance

Within seven days of completion of all the pre- and post filing
announcements, the licensee must place in the PI file a Certificate of Compliance
with the public notice announcement requirements. Stations are no longer required
to file this certificate with the FCC. The certificate should set forth thie dates and
times on which the announcements were broadcast and the text of the
announcements, and should be signed by a member of the station's |staff. See
Appendix F for a sample Certificate of Compliance.

Licensees who fail to meet the requirements for broadcasting the
announcements (e.g., aired the announcements on the wrong date or not in the
required time periods, technical malfunction, etc.) must attach a statement to the
certificate that explains why the announcements were not aired properl)'/, when the
error was discovered and the corrective measures undertaken by the station. The
FCC will advise applicants of suitable corrective measures. Even if one or more
announcements were inadvertently aired on the wrong day, it is important that the
station broadcast the total number of pre- and post filing announcements required by
the rules, and at the appropriate times.

C. ASSIGNMENT OF LICENSE OR TRANSFER OF
CONTROL ANNOUNCEMENTS

When an application is filed seeking the assignment of license of a station or
a transfer of control of the licensee, public notice must be given as follows:

1. Newspaper Publication

Notice must appear in a daily newspaper of general circulation published in
the community in which the station is located, at least twice a week for two
consecutive weeks in a three-week period. If there is no such daily nevéfspaper, ina
weekly newspaper of general circulation published in that community, once a week
for three consecutive weeks in a four-week period. If there is no daily or weekly
newspaper published in that community, in the daily newspaper frcx wherever
published, that has the greatest general circulation in that community, twice a week
for two consecutive weeks within a three-week period.
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2. Broadcast

Each licensee filing an application seeking assignment or transfer of control
must broadcast a notice at least once daily on four days during the second week
following the filing of the application or immediately following notification from the
FCC that public notice is required. (FCC Rule 73.3580(d)(3)).

3. Time of Broadcast

a) Commercial Radio. The announcements must be made between
7a.m. and 9 a.m. and/or 4 p.m. and 6 p.m. For stations that neither operate
between 7 a.m. and 9 a.m. nor between 4 p.m. and 6 p.m., these announcements
should be made during the first two hours of broadcast operation.

b) Commercial TV. The announcements must be made between
6 p.m. and 11 p.m. (5 p.m. and 10 p.m. Central and Mountain Time).

4. Contents
The announcements must contain the following information:

a) the names of the seller and buyer; the names of all partners, if an
applicant is a partnership; or the names of all officers and directors and of those
persons holding 10 percent or more of the capital stock or other ownership interest
if the applicant is a corporation or an unincorporated association;

b) the purpose for which the application was filed (e.g., assignment of
license or transfer of control);

c) the date on which the application was tendered for filing with the
FCC,;

d) the call letters, if any, of the station, and the frequency or channel
on which the station is operating or proposes to operate; and

€) a statement that a copy of the application, amendment(s), and
related material are on file for public inspection at a stated address in the community
in which the station is located.

The local public notice must be completed within 30 days of the filing of the
application.
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If a station is the only operating station in its broadcast serv1ce (e.g., only
AM) located in the community (or is a noncommercial educational statlon) it need
not publish a newspaper notice. Broadcast publication is deemed to be in
compliance with the public notice rule.

D. OBTAINING OR CHANGING CALL LETTERS

Except for cases of geographical proximity to the Mississippi River and
several stations whose call signs have been grandfathered,"” stations located west of
the Mississippi River are assigned call letters beginning with "K" and stations to the
east are assigned call letters beginning with "W."

While in the past, the FCC was involved in the complicated |proceedings
designed to resolve call letter disputes, that function has now been delegated to the
courts. The FCC will not entertain objections to call letter assignments, but will
abide by the decision of any appropriate forum.

In an exhaustive analysis of relevant factors involved in call lettelr protection,
the Delaware Chancery Court in Draper Communications. Inc. v. Delaware Valley
Broadcasters Limited Partnership, 505 A.2d 1283 (1985), enjoined the use of the
call letters WBOT-TV by a station in Wilmington, Delaware, upon a complamt by
WBOC-TV, Salisbury, Maryland. The stations' service contours oVerlapped in
significant population areas. The court rejected the Wilmington statloq s argument
that the public identifies stations by channel number, not by call letters. The court
noted that the emergence of cable, with different channel locations for broadcast
stations, dissipates the public's identification of the TV station with ifs on the air
channel assignment and increases the importance of call letters.

In 1987 the Commission further changed the call letter regulations to allow a
licensee to retain the station call sign when requesting a transferl to another
frequency serving substantially the same area. 2 FCC Rcd 6681 (1987).

The FCC also permitted the assignment of the same basic call sign to
stations, in different services, that are not commonly owned, as long as the applicant
submits written permission from the station already using the call sign. This consent
requirement applies nationwide. For example, an AM station in Maine would need
to get written permission from a TV station in Florida if it wanted to use the same
basic call sign as the TV station. Accordingly, the broadcaster holding the original
call letters has control over the use of those letters both in its own|market and

""The call sign of a new or acquired station may be conformed to the
grandfathered call sign of a commonly owned station.
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nationwide. If no consent is submitted, or if no request is made for a new call sign,
the Commission will assign a new call sign on its own motion.

Call signs are assigned by the FCC on a "first-come, first-served” basis.
Applicants for new stations may not request a new call sign until a construction
permit has been granted. Applicants for transfer or assignment of an outstanding
construction permit or a license may request a new call sign when the application for
transfer or assignment is filed, or any time thereafter. However, if an effective date
is desired before the application is granted by the FCC and the transfer is
consummated, the request must be accompanied by written consent from the
transferor or assignor. Otherwise, the call sign assignment will be made effective
after notification to the FCC of the consummation of the transfer.

Requests for new or modified call sign must be made by letter. An original
and one copy are to be submitted.” Information concerning availability of call signs
can be obtained by calling (202) 418-0286.

As many as five call signs, listed in descending order of preference, may be
included in a single request. Applicants may request any available combination of
letters.  Stations in different broadcast services under common ownership may
request the same basic call sign regardless of the location of the communities of
license. FM or television stations wishing to add or delete the suffix "-FM" or
"-TV" from an existing call sign need only send a letter of such request to the FCC.
Stations operating jointly in the regular (535-1605 kHz) and expanded (1605-1705
kHz) band may request that their call letters be conformed.

Applicants for new or modified call sign may include in their letter a request
for a specific effective date for the call sign assignment. Parties are cautioned not to
use or advertise new call letters until the FCC has officially granted the request.

Failure by a permittee of a new station to request a call sign within 30 days
of the grant of the construction permit will result in the FCC assigning a call sign on
its own motion. Only four-letter call signs will be assigned (plus the suffix FM, TV
or LP for low power stations). However, a call sign may be conformed to an
existing commonly owned station with a three-letter call sign. The LP suffix is
mandatory for LPTV stations. The FM and TV suffixes are optional for full service
FM and TV stations.

"®Requests for call signs must be accompanied by the appropriate fee and
drug certification, except in cases of initial requests for a call sign to cover a newly
granted construction permit, where no fee is required.
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E. PUBLIC NOTICE OF APPLICATIONS FOR NEW
STATIONS OR MAJOR CHANGES

Applicants for new stations or major changes must publish a| newspaper
notice of the application as follows:

1. in a daily newspaper of general circulation published in the community
in which the station is proposed to be located, at least twice a weé:k for two
consecutive weeks in a three-week period; or

2. if there is no such daily newspaper, in a weekly newspaper of general
circulation published in that community, once a week for three consecutive weeks in
a four-week period; or

3. if there is no daily or weekly newspaper published in that community, in
the daily newspaper from wherever published, that has the greatest general
circulation in that community, twice a week for two consecutive weeks within a
three-week period.

Publication must be completed within 30 days of the filing of the
application.

The notice must contain the following information:

1. the name of the applicant, if the applicant is an individual; the names of
all partners, if the applicant is a partnership; or the names of all c:)fﬁcers and
directors and of those persons holding ten percent or more of the capiltal stock or
other ownership interest if the applicant is a corporation or an unincorporated
association;

2. the purposes for which the application was filed (construction permit or
modification);

3. the date when the application or amendment was tendered for filing with
the FCC;

4. the frequency or channel on which the station proposes to operate;

5. the facilities sought, including type and class of station, power, location
of studios, transmitter site and antenna height; and
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6. a statement that a copy of the application and related material are on file
for public inspection at a stated address in the community in which the station is
proposed to be located.

Modifications

Applicants filing for the modification of license or construction permit must
also include in the announcement the call letters of the station and the nature of the
modification being proposed.

Broadcast notice of a modification must be given at least once daily on four
days in the second week immediately following the filing of the application. For
commercial radio stations these announcements shall be made between 7 a.m. and
9 a.m. and/or 4 p.m. and 6 p.m. For stations which neither operate between 7 a.m.
and 9 a.m. nor between 4 p.m. and 6 p.m, these announcements shall be made
during the first two hours of broadcast operation. For commercial TV stations,
these announcements shall be made between 6 p.m. and 11 p.m. (5 p.m. and
10 p.m. Central and Mountain time).

When the station in question is the only operating station in the broadcast
service that is located in the community involved, or if it is in a non commercial
educational station, no newspaper notice is required if broadcast notice is given.
However, if such station does not broadcast during the portion of the year in which
the period of broadcast of notice falls, it must comply with the newspaper
advertising provisions.

Section 325 Notices

Parties proposing to transmit programs to a foreign country for broadcast
into the United States must give notice by publication in a daily newspaper of
general circulation in the largest city in the principal area to be served in the U.S.
by the foreign broadcast station at least twice a week for two consecutive weeks
within a three week period. The notice must contain the call letters and location of
the foreign station, the frequency or channel on which it operates, and a description
of the programs to be transmitted. The notice should also contain the other elements
of the standard notice form, where applicable. See p. 67 supra.

Change of Station Location Notices

In case of an application for a change in station location (community of
license), the applicant must publish a notice both in the community in which the
station is located and in the community in which the station is proposed to be
located. The notice must be published in a manner described on p. 70 supra.
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The following applications are not subject to public notice requirements:
1. application for "minor changes" (see below);

2. application on Form 316 (see p. 24);

3. application for license (see p. 6) and interim or temporary authority;
4. application for extension of time to construct (see p.5);

5. application for remote pickups or STLs to be used in connection
with a station operation; and

6. application for authority to locate a studio in the U.S. for purpose of
transmitting programs to a foreign station that is heard in the U.S., if the programs
are "special events not of a continuing nature. "

A MINOR change (and not subject to public notice) is any application
WHICH IS NOT

AM

1. an increase in power except where accompaniéd by a
complementary reduction in antenna efficiency that leads to the same or lesser
radiation in all directions,'’ relative to the presently authorized radiation levels;

2. achange in frequency;

3. achange in hours of operation; and

4. achange in the community of license (FCC Rule 73.3571(a)(1)).

EM

Commercial

1. achange in frequency, and

“In the horizontal and vertical planes where skywave propagation is
involved and in the horizontal plane only for daytime considerations.
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2. achange in the community of license that is now in accord with the
FM Table of Allotments.

Noncommercial®®

1. achange in frequency;

2. achange in the community of license; and

3. a change in power or antenna location or height above average
terrain (or combination thereof) that would result in a change or 50 percent or more
on the area within the station predicted ImV/m contour (FCC Rule 73.3573).

v

1. achange in frequency, and

2. a change in community of license which is in accord with the TV
Table of Allotments (FCC Rule 73.3572(a)(1)).

LPTV, TV Translatér, TV Booster

1. a change in frequency assignment (not applicable to TV boosters);

2. achange in the antenna systems, including the direction of radiation;
3. achange in antenna height;

4. achange in antenna location exceeding 200 meters; and

5. achange in power.

NOTE: A change in output channel and other technical modifications
that are necessary to avoid interference (including a change in antenna

location of less than 16.1 km will not be considered a major change).
(FCC Rule 73.3572(a)(2)).

2In a notice of proposed rule making in Docket 95-31 dealing with
comparative criteria, the FCC announced a partial freeze on the processing of
mutually exclusive applications. It will, however, process applications that are not
mutually exclusive and will approve appropriate universal settlements  (all
applicants).
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Caveat Lector:

In all cases the Commission reserves the right to advise the applicant within
15 days of the acceptance of the application for filing that the application is
considered a major change requiring publication.

F.  SPONSOR IDENTIFICATION

Section 317 of the Communications Act and FCC Rule 73.1212 provide that
whenever a station broadcasts any material for which it has received, or will
receive, any money, service, or other valuable consideration,?' it must fully and
fairly identify the entity that paid, or promised to pay, for the camage of that
material.

Although the Commission published a series of interpretations of the sponsor
identification rules in 1963 and 1975 (40 FCC 141 and 52 FCC2d 701), the
passage of years has brought about new provisions and changes, and readers are
cautioned to check the currency of the decisions cited in those documents.

Briefly stated, the following are the main provisions of the sponsorship
identification rules:

1. The announcement must fully and fairly disclose the true identity of the
entity by whom, or on whose behalf, payment or service has been made or
furnished, or will be made or furnished. Where an agent contracts with 2 station on
behalf of another, and such fact is known, or by the exercise of reasonable diligence
could be known, to the station, the announcement must disclose the 1dent1ty of the
entity on whose behalf such agent is acting instead of the name of such agent.

2. Where the material broadcast is political matter or matter mvolvmg the
discussion of a controversial issue of public importance and a corporatlon or other
entity is paying for or furnishing the broadcast matter, in addition to making the
announcement required by this section, the station must require that a list of the
chief executive officers or members of the executive committee or of the board of
directors of the corporation be made available for public inspection. If the broadcast

*'This does not include any service or property furnished either w1thout or at
a nominal charge for use on or in connection with a broadcast unless it is so
furnished in consideration for an identification of any person, product, service,
trademark or brand name beyond an identification reasonably related to the use of
such service or property on the broadcast.
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is originated by a network, the list may be retained at the headquarters office of the
network.

3. In case of political programs or the discussion of controversial issues of
public importance, when film, talent, script or other materials or services are
furnished to the station as an inducement for broadcasting such matter, an
announcement must be made at the beginning and end of the program disclosing this
fact. Programs of five minutes duration or less require only the announcement,
either at the beginning or end of the program.

4. In the case of an advertisement for commercial products or services, an
announcement stating the sponsor's corporate or trade name, or the name of the
sponsor's product, when it is clear that the mention of the name of the product
constitutes a sponsorship identification, is sufficient, and only one announcement
need be made at any time during the course of the broadcast. Thus, "Chevrolet”
will suffice and no mention of General Motors is required.

5. In cases of "want ads" sponsored by individuals (but not by a business)
no special announcement is required, except that the station must:

a) maintain a list showing the name, address and (where available) the
telephone number of each advertiser; and

b) make this list available to members of the public who have a
legitimate interest in obtaining the information contained in the list. Such list must
be retained for a period of two years after broadcast.

6. The requirements for announcements indicating the entities that
furnished services or consideration have been waived with respect to feature motion
picture films produced initially and primarily for theater exhibition.

Stations are cautioned to maintain strict control over the airing of
sponsorship identification announcements not only to ensure that they are made, but
that they adequately describe the sponsoring entity.

For instance, an announcement extolling the attraction of Cripple Creek,
Colorado, for which payment was made by the city's Chamber of Commerce, must
clearly identify the chamber as the sponsor, even though the announcement features
businesses located in that city. "A listener hearing of Cripple Creek's restaurants,
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lodgings, train rides and other offerings does not automatically think of the Cripple
Creek Chamber of Commerce." 8 FCC Red 7892 (1993).% L
ng which

Similarly, where a doctor purchases a two-hour block of time duti
he advertises his practice, the station must clearly disclose that sponsorshlp The
fact that the doctor also promotes medicinal products by their trade names while
meeting the sponsorship identification requirement for those products, does not
remove the requirement that the doctor, himself, also be identified as the 'sponsor of
the time. 7 FCC Red 927 (1992).

In a recent case, a station was assessed a forfeiture for failing to disclose that
the "Council for Crafted with Pride in the USA" was the sponsor of spots extolling
the virtues of clothing made in the U.S. The FCC held that "the two are not
obviously intertwined in the public mind." 10 FCC Recd 11004 (1995).

In a significant decision, National Assn. for Better Broadcasting v. KCOP,
4 FCC Rcd 4988 (1989), the Commission addressed the sponsorship idéntification

requirements in the context of barter programming. In that case, station KCOP had
made available annually $300,000 worth of station advertising time in exchange for
the rights to 455 showings of "He Man and the Masters of the Universe." A
citizens' group claimed that the toymaker and the program producer should be
identified as sponsors of the program.

Stating that its "concern is solely that the value of what KCOP exchanged
for the programming might have been less than the program's worth," the
Commission ruled that the station did not have to make the requested sponsor
identification.

After analyzing the legislative history, the Commission concluded that
Section 317 of the Communications Act did not require it "to engage in|a detailed
review of the adequacy of a broadcaster's payment in every case 1n which a
program discount is alleged." The Commission ruled that under the facts of the
case, a $300,000 annual figure was not "nominal" or "token" and that the producers
had extracted from KCOP "the full, fair market value of the program.” IAs KCOP
"did not purchase the program in question for only a nominal fee," no sponsor
identification was required. The Court of Appeals denied review of this decision.

National Assn. for Better Broadcasting v. FCC, 902 F.2d 1009 (D.C. Cir, 1990).

“The announcement requirement is not met by a general statem nt like "a
presentation of" or "copyright." The identification must "convey the message
required by the sponsorship identification rules and statute." 8 FCC Red 3597
(1993).
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Teaser Advertisements

In cases of "teaser" announcements (those designed to arouse the public
curiosity as to the sponsor who will be revealed later) the FCC has ruled that a
sponsorship announcement must be made each time the "teaser” is carried. As a
practical matter, "teasers” cannot be broadcast.

Public Service Announcements

In cases of "public service" messages sponsored by governmental entities
and nonprofit organizations, the station must clearly identify the sponsor and
announce that it was paid for ("This announcement sponsored by the U.S. Army.").
Public service announcements (PSAs) that are broadcast free need only to carry the
name of the entity on whose behalf they are being aired. 6 FCC Red 5861 (1991).

NOTE: Section 711 of the Communications Act requires closed captioning
of federally funded PSAs. However, a station is not required to supply closed
captioning for PSAs that do not contain such captioning, and is not liable for
broadcasting PSAs without captioning unless the licensee intentionally fails to
transmit the captioning that is included with the PSA.

Except for political broadcasts, see p. 82 infra., there is no requirement for
any particular form that the sponsor identification must take, except that the
announcement should be distinct and intelligible.

An important aspect of sponsor identification is the question of "payola” and
"plugola.” Violations of the law involving this aspect of sponsor identification carry
grave criminal penalties and stations should go to great lengths to discover and
prevent such practices.

G. PAYOLA AND PLUGOLA

“Payola” is the unreported payment to, or acceptance by, employees of
broadcast stations, program producers or program suppliers of any money, service
or valuable consideration to achieve airplay for any programming.?> Section 507 of
the Communications Act requires those persons who have paid, accepted, or agreed

ZWhile "payola” and "plugola” are terms of art, the former denotes receipt
of payment from others, while the latter involves promotion of the employee’s own
interests. Such promotion is, of course, legitimate if proper disclosures and
announcements are made and safeguards are taken against a conflict of interest.
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to pay or accept such payments to report that fact to the station licensee before the
involved matter is broadcast. In turn, Section 317 of the Act requires the| licensee to
announce that the matter contained in the program is paid for and to disclose the

identity of the person furnishing the money or other valuable consideration.

The seriousness with which the Commission views the practicl of payola
was stressed by the Public Notice of May 18, 1988, in which the Commission
announced a series of indictments resulting from its investigation of the practice.
The announcement stated that the Commission rules require that ea'cl;h licensee
"exercise reasonable diligence to obtain from its employees, and from other persons
with whom it deals," information to enable the licensee to compl!y with the
sponsorship identification requirements of Section 317 of the Act. The reasonable
diligence standard can require a higher duty of care by stations whose formats or
other circumstances make them more susceptible to payola. "Thus, for example,
the FCC expects stations that report to record charting services to demonstrate
greater diligence to prevent improper conduct by its principals and employees than
would a station with an all news format. It may fall short of 'reasonable diligence'
if the licensee of such a reporting station does nothing more than|require its
employees to execute affidavits stating that they will not violate laws and regulations
prohibiting payola." 4 FCC Rcd 7708 (1988).

Licensees are cautioned that in order to sustain a payola conviction it is not
necessary for the government to prove that the records in question w’Fre actually
played. ". .. The government need only prove that the defendant paidI money for
having his records broadcast, whether or not they were actually broadcast.” U.S. v,
Goodman, 945 F.2d 125 (6th Cir. 1991).

Plugola, by its definition, applies to interests of station-affiliated personnel.
The Commission looks upon the practice as a form of conflict of interest and
violation of sponsorship identification. Where a station stockholder is also a record
promoter, it is important that an unquestionable arms-length relationship exist
between the station and the individual. While such an arrangement is not, per se, a
violation of the Commission rules, the individual in question should be isolated from
the record selection process. 6 FCC Red 7548 (1991).

Appendix G contains a copy of Section 507 of the Communicatilons Act and
a sample affidavit to be executed by station personnel upon entering employment
and every year thereafter. It must be stressed that requiring the execution of these
affidavits may not be enough in itself and that broadcasters, particularly those
operating formats where these practices may occur, must take continding steps to
discover and prevent these practices from taking place.



H. MECHANICAL REPRODUCTION

In the early days of radio, the FCC required an announcement to be made
each time a record was played on the air. Times have changed, but the FCC, while
preserving the requirements of an announcement, has completely changed the
context within which such an announcement is to be made.

Currently, only taped, filmed, or recorded program material in which the
element of time is of special significance, or on which affirmative effort is made to
create the impression it is live, must be broadcast with an appropriate announcement
at the beginning of the program stating that it is taped, filmed, or recorded. The
language of the announcement must be clear and in terms commonly understood by
the public. Television stations may make the announcement either visually or
aurally. Where the time element is not of special significance, the announcement
need not be made, but the licensee may not try to create the impression that the
program is live.

Recorded commercials need not be identified as such. (FCC Rule 73.1208).

PROGRAMMING

The American system of broadcasting is based on the continuous obligation
of the station operator (licensee) to serve the interests of the community in exchange
for the license to operate the station.

Even though much of the content-based regulation of broadcasting has been
eliminated, the licensee in still obligated to:

1. ascertain the needs of the community, although the methodology of such
ascertainment is left to the licensee's discretion and

2. serve the needs of the community, although the precise amount and
format (news, programs, public service announcements, network, local) is left to the
licensee's discretion. The licensee need not serve all ascertained needs and may
consider the needs-responsive programming of other stations.

3. Section 204 of the 1996 Telecom Act requires that a station serve "the
public interest convenience and necessity” as a condition of license renewal. These
terms are not further explained. The FCC will proceed on a case by case basis in
defining this standard. (FCC 96-172, released April 12, 1996).
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In spite of deregulations, certain content-based regulations are still in effect.

SPECIAL NOTE: Since 1974, the FCC has received millions of letters and
cards about a rumor that the Commission will try to stop religious broadcasting.
While this rumor is false, public reaction continues nevertheless. As a 'service to
broadcasters who may face questions from the public, the Commission's press
release discounting the rumor is reproduced as Appendix H.

A. POLITICAL BROADCASTING AND THE FAIRNESS
DOCTRINE

The Commission has completely revamped its political broadcasting rules
and associated procedures. 7 FCC Rcd 678 (1991); 7 FCC Rced 1616 (1992);
7 FCC Red 4611 (1992); 7 FCC Red 4123 (1992).

Because these rules are constantly under review, readers are urged to consult
the latest issue of Political Broadcast Catechism, published by the NAB prior to
elections. What follows is a summary of the rules. It is not intended to be a
comprehensive statement of the law. Different factual situations, often slight, may
dictate different results.

1. Fairness Doctrine

The abolition of the Faimess Doctrine has been upheld by the court.
Syracuse Peace Council v. FCC, 867 F.2d 654 (D.C. Cir. 1989), cert. denied, 493
U.S. 1019 (1990). The court upheld the FCC's finding that the Doctrine chilled
speech, and that the rationale for the Doctrine — the scarcity of facilities | was no
longer applicable. There are efforts being made in Congress to codify the Doctrine,
but so far they have not been successful.

The termination of the Fairmess Doctrine has affected the | following
"carryover" policies that had been based on the Faimess Doctrine.

a) The Ballot Issue Rule. The Commission held that the repeal of the
Faimess Doctrine "because of its chilling effect applies to the faimess' doctrine's
application to ballot issues as well." 7 FCC Red 541 (1992). The FCC action was
upheld by the court. Arkansas AFL-CIO v. FCC, 980 F.2d 1190 (8th Cir. 1993).
A sharply divided appeals court affirmed the Commission. 11 F.3d 1430 (8th Cir.
1993). Thus, at the present time, neither the Faimess Doctrine itself, nor its
corollary ballot issue rule are applicable to broadcast stations.
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b) Political Editorial Rule.  Until further Commission action,
broadcasters are required to provide notification, transcript or tape and reply time
within 24 hours when a station editorializes for or against a legally qualified
candidate. Needless to say, air time should be offered for the appearance of the
candidate's representative, not the candidate, because the appearance of the latter
may trigger "equal time" rights for the candidate's opponent.

c) Personal Attack Rule. A personal attack takes place when during
the discussion of controversial issues of public importance, an attack is made on an
identified person's or group's character or integrity. In such event, the licensee
must, no later than one week thereafter, notify the attacked person or group,
provide a script or tape of the broadcast and offer a reasonable time to respond.
This rule does not apply to attacks on foreign groups or public figures, attacks made
during the use of a legally qualified candidate, or attacks made by candidates or
their representatives about opposing candidates or their representatives.

The rule does not apply to bona fide newscasts and commentary and analysis
contained in such programs. The rule does apply to station editorials, except in case
of noncommercial stations, which are precluded by law from editorializing.

2. Political Broadcasting

Legally qualified candidates for public office are entitled to receive, upon
request, equal facilities to those used by their opponents for the same office, under
certain defined circumstances. (This right is known colloquially, albeit incorrectly,
as "equal time.") Candidates are entitled to a "lowest unit charge" (as defined).

See p. 87 infra. for a checklist to be used in determining whether a person is
a legally qualified candidate.

a) Definition of a "Use." The "use of a broadcast facility" that
triggers equal time obligations and lowest unit charge obligations is a positive
"nonexempt" appearance (by identified or identifiable voice or likeness) or political
advertisement of a legally qualified candidate. 9 FCC Red 651 (1994).

b) Definition of "Exempt Program." Appearances on bona fide
newscasts, news interviews, news documentaries and on the spot coverage of bona
fide news events are exempt appearances. The Commission has ruled regarding the
exempt status of many programs such as the television network "morning" shows
and major syndicated "talk" programs. Broadcasters should check the exempt status
of these programs before airing the appearances of candidates.
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¢) Censorship and Sponsor Identification. A station m may not censor
a candidate appearing on a nonexempt program. The station cannot control the
format of the candidate's presentation or insist that he or she answer questions.
7 FCC Rcd 6537 (1992). However, a federal district court has ruled that a station
could relegate graphic depictions of abortions contained in a candidate' 3 rogram to
hours when there were fewer children in the audience if the depiction may be
harmful to children. Gillett Communications of Atlanta, Inc. v. Becker, 807
F.Supp. 757 (N.D.Ga. 1992). Stations may not censor a candidate's 'appearance
even if the material may be defamatory. The Supreme Court has ruled that the
station's inability to censor the material shields the station from liability for
defamation. Farmers Educational Cooperative Union of America v. WDAY, Inc.,
360 U.S. 525 (1959). l

A station may "request” candidates to submit their material in advance to
allow the station to determine whether the ad constitutes a "use" andl whether it
complies with the sponsor identification requirements. If the candidate refuses, the
station may advise the candidate that the station must take whatever steps are
necessary to add the appropriate sponsor identification to the submitted spot. The
additional time for the identification need not be provided free.

A proper sponsor identification must state that the spot is "paid for" or
"sponsored by" the specific entity, e.g., committee, organization, assocmtnon etc.,
paying for the spot. The Federal Election Commission requires that polmcal
announcements that are paid for by a party other than a candidate or the candidate's
committee indicate whether the candidate has authorized the announcement. The
purchaser of the spot must be identified.

All television political spots must contain a visual sponsor iderﬁtlﬁcatlon in
letters equal to or greater than four percent of the screen height (20 scan lines) and
on the air for at least four seconds. The smallest type in each line must meet the
four percent requirement. No audio identification is required for a television spot.

Political programs longer than five minutes require [sponsorship
identification at the beginning and end.

State law may require additional sponsor identification information (e.g., the
name of the campaign committee's treasurer) for state and local candidates, but not
for federal candidates.

d) The Political File. A station's political file must contain all
requests for political time and their disposition, including the schedule of the time
provided or purchased, the dates and times the spots actually aired, the rates
charged, the classes of time purchased, and the documentation of any rebates
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provided. When free time is provided for use "by or on behalf of candidates,” a
record of the free time must be placed in the file.

FCC rules require that the file be maintained in an "orderly" manner.

Because of the importance to candidates of timely access to political file
information, the FCC requires that all required information be placed in the file "as
soon as possible." The Commission has defined that term as meaning
"immediately, absent unusual circumstances." The Commission requires that
stations provide some means by which candidates can determine exactly when
opposing spots aired. A station may meet this obligation by placing the
"information concerning the times ordered by the candidates in the file with a
notation that the station will provide immediate assistance and access to its program
logs to candidates requesting information" as to the time that scheduled spots
actually aired. The file must be updated continuously to show that information. A
station need not give information on the telephone regarding the contents of the
political file, but if it does so for one candidate it must do so for the opposition.

Materials in a political file must be accessible to the public and retained for
two years.

e) Candidate Access. Only candidates for federal office (President,
U.S. Senate, U.S. Representative) have a right of "reasonable access” to use a
station's facilities, including the ability to purchase program-length time consistent
with a station's schedule. Stations may not set specific limits on the amount of time
that a federal candidate may purchase (such as one spot per hour), but may decline
to meet unreasonable requests for time.

Stations are no longer required to sell any advertising time to candidates for
state or local office, but may do so if they wish. However, if a station sells to state
or local candidates, equal opportunities, sponsor identification, no censorship, and
lowest unit charge rules apply, and any "volume discounts” must be made available.

Stations can refuse to sell advertising during news programs. Stations that
do not sell political advertising during news programs are not required to create and
sell to candidates a "news-adjacency" class of time. If they have such a time slot, or
create one, the station must not charge more than the lowest unit rate for the same
type of time that otherwise would be offered during the news program itself. If
advertising time during news adjacencies is sold as part of a regular program
rotation, €.g., a prime time rotator or a 10-11 p.m. slot, candidates may be charged
the lowest unit rate that applies to that class of time.
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Stations must provide federal candidates with access to the statlon to place
orders or change copy during the weekend prior to an election if, dunng the year
prior to the election period, the station has provided such weekend access to any
commercial advertiser. During the weekend before the election, a station need only
provide to candidates the same services afforded commercial advertisers on a
weekend.

f) Advance Payment. A station may require federal candidates to
provide advance payment no more than seven days before the first spot in a week's
schedule is slated to air. In February 1992, the FCC staff elaborated on this issue,
based on the general FCC policy that stations cannot dlscnmmate between
commercial advertisers and candidates. The staff determined that advance payment
cannot be required if: (1) a candidate or a candidate's agency has established a
credit relationship with the station; (2) the candidate or the agency assumes
responsibility for payment; and (3) the station would ordinarily extend credlt to its
other advertisers, such as a circus or traveling art show. Advance payment cannot
be required if the station would not so treat commercial advertisers or their
representatives under the station's customary payment/credit policies. Thus, stations
may still require candidates to pay in advance for spots unless all of the above
criteria are met. '

g) Lowest Unit Charge. While the concept of the lowestlumt charge
appears to be simple, the complexity of current broadcast selling practxces has
turned the simple concept into a difficult and confusing problem.

Under Section 315(b) of the Communications Act, a broadcast station's
charges for advertising time purchased for candidate use while campalgmng for
political office during the last 45 days of a primary campaign or the last 60 days of a
general election campaign may not exceed "the lowest unit charge of the station for
the same class and amount of time for the same period." Outside those immediate
preelection periods, the charges to such candidates may not exceed ‘the charges
made for comparable use of such station by other users." Subsection (d) of Section
315 directs the Commission to prescribe rules to implement the statute. The
Commission, over the years, has adopted rules, provided general gu|idance, and
issued rulings both orally and in writing in response to complaints and requests for
declaratory relief.

The current Commission policy emphasizes "disclosure” to candxdates of the
various options available to them. Licensees are cautioned to exercise great care in

preparing disclosure statements, such disclosure being an affirmative obligation of a

broadcast licensee.
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While the Political Rate Disclosure Statement may be as simple (or as
complicated) as the station's method of selling time, there are certain items that
should be included. These include, as a minimum:

a description and definition of each class of time available to commercial
advertisers. This information must be sufficiently complete to allow
candidates to identify and understand what specific attributes differentiate
each class;

a description of the lowest unit charge and related privileges (such as
priorities against preemption and make goods prior to specific deadlines)
for each class of time offered to commercial advertisers;

if applicable, a description of the station's method of selling preemptible
time based on advertiser demand, commonly known as the "current
selling level," with the stipulation that candidates will be able to
purchase at these demand-generated rates in that same manner as
commercial advertisers;

an approximation of the likelihood of preemption for each kind of
preemptible time (so that candidates can make knowledgeable choices);
and

an explanation of the station's sales practices, if any, that are based on
audience delivery, with the stipulation that candidates will be able to
purchase this kind of time, if it is made available to commercial
advertisers. (FCC Rule 73.1942(b)).

The guiding goal in designing a disclosure statement should be to make it
possible for the candidate to reach an intelligent choice of the times and methods of
reaching the public.

Rates provided outside the 45-day and 60-day "windows" must also be
disclosed so that the candidate can ascertain the applicability of the "comparable
rates” principle. Usually this is done on a separate disclosure statement. Thus,
once a campaign begins, a station should have current disclosure information
available for candidate use.

The lowest unit charge (LUC) concept involves three factors:
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e "amount of time" — unit of time purchased, such as 30 seconds, 60
seconds, five minutes, one hour; and

e "same period" — prime time, drive time, Class A.

ONLY LEGALLY QUALIFIED CANDIDATES FOR PUBLIC OFFICE
ARE ELIGIBLE TO RECEIVE THE LUC.

LUC applies only to "uses” by a legally qualified candidate in|connection
with that candidate's campaign during the 45/60-day "window."

Rates may change according to the time of day, and/or the day (')f the week
in accordance with regular commercial practices. "Rotations" are "classes of time"
and "distinctly different” rotations may command different rates.

h) The Comparable Use Rule. The lowest unit charge rule applies
only during the 45/60-day election "window." Outside the "window," stations must
not charge candidates more than they would charge commercial sponsors for a
"comparable use."

i) Federal Preemption. The lowest unit charge complexity has
resulted in protracted litigation in various courts in which candidates have contended
that stations have overcharged them for broadcast time. In order to bring uniformity
of procedure and substance in deciding these controversies, the Commission has
preempted state courts from deciding whether stations. violated the lowest unit
charge requirement of Section 315, and determined that there is no private cause of
action against stations under federal law for candidates who believe they were
overcharged. This FCC preemption encompasses both determinations of liability
and the assessment of damages for any violations. At the same time, the FCC
adopted new complaint procedures for determining these controversies.

Under the FCC's new complaint procedure, candidates who belleve they
were overcharged must file a complaint with the FCC. If, after a broadcaster has an
opportunity to respond, the Commission determines that the candidate has
established a prima facie case that he or she had been overcharged, 1lt will order
discovery into the station's commercial sales practices to determlne whether it
afforded candidates the lowest unit charge. If the FCC determines that its political
rules have been violated, it may order rebates to candidates as well as forfeitures.
The FCC established $12,500 as the "base fine" for violation of theI lowest unit
charge, reasonable access and equal opportunities provisions. 6 FCC Red 7511
(1991), rec. denied, 7 FCC Red 4123 (1992).

j) Candidate Debates. The Commission has authorized broadcasters
to sponsor political debates. Even if all competing candidates do not appear on the
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debate, the broadcast of a debate will be exempt from the equal opportunities
requirements (as "on-the-spot" coverage of a "bona fide news event"), provided the
debates have genuine news value and are not used to advance the candidacy of any
particular individual. Also, taped debates need not be aired within 24 hours of their
occurrence to qualify for the exception, as long as they are broadcast soon enough to
still be bona fide news.

Specifically, licensees now may sponsor and/or air in-studio debates
featuring only the most significant candidates. Minor candidates will not be entitled
to request other air time if they are not invited to appear on the station-sponsored
debate. A licensee must use its good faith judgment in determining whether a
particular candidate is not "significant," and in no case may a station exclude a
particular candidate for the purpose of harming that individual's candidacy or
advancing the candidacy of another person.

In Chandler v. Georgia Public Telecommunications Commission,
917 F.2d 486 (11th Cir. 1990), cert. denied, 502 U.S. 816 (1991), the court ruled

that a public television station did not violate the First or Fourteenth Amendment by
refusing to invite a Libertarian candidate to participate in a debate in which the
Republican and Democratic candidates appeared. In Forbes v. Arkansas Educ.
Television Communication Network Found., 22 F.3d 1423 (8th Cir. 1994), cert.
denied, 115 S.Ct. 500 (1994) and 115 S.Ct. 1962 (1995), the Court of Appeals held
that a public television station could not deny an independent federal candidate the
right to participate in a station-sponsored debate. The court distinguished the case
from the Chandler decision on the grounds that in Chandler, the station had offered
the candidate time outside the debate, a fact that did not exist in Forbes.

k) Who is a Legally Qualified Candidate? The rules for determining
who is a "legally qualified candidate" are complex. Briefly stated, they are as
follows:

e A candidate must announce publicly an intention to run for the
nomination or public office and be qualified under the applicable
law to hold the particular office. The contest for nomination for
an office, and the contest for the public office are separate
contests.

e A candidate for President or Vice-President of the United States
is considered a "national candidate" once such candidate has
qualified under the laws in ten states or nine states and the
District of Columbia. (The Ten State Rule).
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1) The Opposing Candidate. A person is an opposing candidate”
when that person is a legally qualified candidate seeking the same gfﬁc as another
"legally qualified candidate."

Thus, the candidates for the Republican nomination for City Commissioner
are not the opposing candidates of the person seeking Democratic nommatlon for
City Commissioner.

It is only when these individuals win the nomination of thelr respective
parties do they become "opposing candidates.” 7 FCC Red 4312 ( 1992)

m) The Employee Candidate. When an on-the-air employee becomes
a candidate for public office, all appearances by that employee are subject to equal
opportunities. There are several options available to the station:

1) If the employee's appearance is identified or identiﬁ:‘xble, station
management can remove the employee from on the air duties for as long as the
employee is a candidate.

|

2) Leave the employee at the present duties, but be prepared to

offer equal opportunities to the opposing candidate(s).

3) Seek a waiver from the opposing candidate, who is under no
obligation to provide such a waiver.

n) Requests for Time. When a legally qualified candidate makes "use"
(see p. 81) of a station's facilities, the opposing candidate has seven days within
which to make an "equal time" request.

The requesting candidate has the burden of showing that
1) he or she is a legally qualified candidate;
2) he or she is the opposing candidate;
3) the initial time was devoted to a "use"; and
4) the requested time will be devoted to a "use."

Where there are numerous opposing candidates, the seven-day rule begins to
run with the initial use by an opposing candidate. "Piggybacking" is not permitted.

A STATION IS UNDER NO OBLIGATION TO CONTACT A
CANDIDATE AND OFFER TIME. A CANDIDATE MUST REQUEST TIME.
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o) The "Zapple Doctrine." In 1970, the Commission ruled that
"quasi-equal opportunities” exist in a situation where a station sells time to
supporters of a legally qualified candidate to advocate the election of that candidate
or to urge the defeat of that candidate's opponent or to discuss the issues of the
campaign. Under those circumstances, the supporters of the opposing candidate are
entitled to purchase time at a comparable rate. This doctrine applies only during the
45/60-day campaign window and may be invoked only by major political parties.
23 FCC 2d 707 (1970); 36 FCC 2d 40 (1972).

B. OBSCENE AND INDECENT PROGRAMMING

Although the distinction between ‘“‘indecent” and ‘‘obscene” material is
often blurred, the following are the definitions as used by the Commission and the
courts for broadcast purposes.

Material is ‘“‘indecent” if:

It describes, in terms patently offensive as measured by contemporary
community standards for the broadcast medium, sexual or excretory activities and
organs.

Material is “obscene” if:

a) the average person, applying contemporary community standards,
would find that the material appeals to the prurient interest;

b) the material describes or depicts sexual conduct in a patently
offensive manner; or

c) taken as a whole, the material lacks serious literary, artistic,
political, or scientific value.

OBSCENE MATERIAL DOES NOT RECEIVE CONSTITUTIONAL
PROTECTION AND MAY NOT BE CARRIED AT ANY TIME.

The current debate regarding indecent programming can be traced to a
celebrated broadcast (October 1973) of a George Carlin recording over WBAI-FM,
New York. The broadcast took place in the early aftenoon. The Commission
found that the language in question was "indecent within the meaning of the law,"
stating that “the concept of ‘indecent' is intimately connected with the exposure of
children to language that described, in term patently offensive as measured by
contemporary community standards for the broadcast medium, sexual or excretory
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activities and organs, at times of the day when there is a reasonable risk that
children may be in the audience." The FCC went on to comment that ‘j[w]hen the
number of children in the audience is reduced to a minimum, for exarrlnple during
the late evening hours, a different standard might conceivably be used " The
Supreme Court upheld the FCC's action. FCC v. Pacifica Foundation, 438 U.S.
726 (1978).

Following extensive litigation, the FCC established a "safe harbor" time for
the broadcast of "indecent" (but not obscene) programs. This "safe|harbor" is
10 p.m. to 6 a.m. for all broadcast stations — radio, TV, commercial or
noncommercial. 10 FCC Rcd 10558 (1995). The term "safe harbor'| means the
time during which "indecent" broadcasts may be carried.

The seriousness of the Commission's concern with indecent programming
can be seen from the fact that it has levied sizable forfeitures on stations alleged to
have violated the Commission's rules in this regard. 8 FCC Rcd 2688 (1992);
8 FCC Rced 6790 (1993); 8 FCC Rcd 6740 (1993). Stations are urged 'to carefully
examine all programs to ensure compliance with these rules. See also P. 106,
VIOLENCE ON TELEVISION, for a discussion of the V-Chip mandated by
Section 551 of the 1996 Telecom Act.

C. PROMOTIONS AND CONTESTS

After eliminating its policy against promotions adversely affecting the public
interest, 57 RR 2d 913 (1985), the Commission in 1992 adopted a rule addressing
such activities. The action was prompted by instances of broadcasts such as
announcing that the station was taken over by Indians, October 2, 1989,
(KSLX-FM) Scottsdale, Arizona; or that a volcano had erupted, July 26, 1990,
(WCCC-FM) Hartford, Connecticut; or that the country was under nuclear attack,
6 FCC Rcd 2289 (1991).

The Commission enacted a rule, 73.1217, barring the broadcastmg of "false
information concerning a crime or catastrophe,” if the licensee knows that the
information is false, it is foreseeable that the broadcast will cause "substantial public
harm" and such broadcast does, in fact, cause such harm to occur Any
programming “accompanied by a disclaimer” will be presumed not to pose
foreseeable harm, if the disclaimer "clearly characterizes the program as fiction"
and is presented in a reasonable manner under the circumstances. 7 FCC Red 4106
(1992).




By adopting this new rule the FCC did not intend to displace existing
remedies for false programming and stated that the provisions of the new rule apply
to both program and commercial matter.

The rule applies only to false reports of crimes and catastrophes and is not
intended to restrict "harmless pranks."

The broadcast of an emergency signal other than at authorized instances is
considered a false distress signal and may result in a fine. 10 FCC Rcd 1786
(1994). .

AS WITH ALL OTHER REGULATIONS OF THE COMMISSION, THE
LICENSEE IS HELD RESPONSIBLE FOR THE CONDUCT OF ITS
EMPLOYEES.

Station Promotion and Contests

Station promotions and contests, by their very nature, call for a high degree
of licensee supervision because they are designed to attract a large audience and
carry the promise of a prize.*

The FCC has shown a strong interest in the manner in which contests and
promotions are conducted by broadcast stations. FCC Rule 73.1216 states that:

A licensee that broadcasts or advertises information about a
contest it conducts shall fully and accurately disclose the material
terms of the contest and shall conduct the contest substantially as
announced or advertised. No contest description shall be false,
misleading or deceptive with respect to any material term.

Under this rule, a contest includes any arrangement in which a prize is
offered for award to the public. A prize can be anything of value: cash, refunds,
negotiable instruments, securities, merchandise, services, tickets, trips, recording
contracts, personal appearances, etc. Typically, the means of selecting a winner
involve ability, skill, knowledge, chance, or similar factors or a combination of
such factors. The rule applies to all contests conducted by the licensee and
broadcast to the public.

%The main distinction between a contest and a lottery is that the former
generally has only two of the three ingredients (prize, chance and consideration) that
constitute a lottery (see p. 96 infra.).
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Licensee-conducted contests not advertised to the public are outside the
scope of the rule. For example, the rule does not apply to sales contests among
station employees because such contests are a private matter between We licensee
and its employees.

The "material terms" of a licensee-conducted contest are those [factors that
are significant in defining the operation of the contest. They are the [factors that
affect the potential contestant's decision to participate in the contest and state how
one enters and how one wins. This applies to tie-breaking procedure, as well.

Material terms should be stated whenever the station purports to set out the
conditions or terms of the contest (whether on the air or in the other Imedia), but
need not be given in full with brief promotional announcements that dolnot purport
to set out the conditions or terms of the contest.

It is the obligation of the licensee to make certain, from the beginning, that a
contest does not mislead the audience. Thus, no contest description should be false,
misleading or deceptive with respect to any material term. The 1nformat10n given
should be clear and understandable. Video announcements should be: (1) in letters
of sufficient size to be readily legible to an average viewer; (2) shown against a
background which does not reduce their legibility; and (3) on the Screen long
enough to be read in full by the average viewer. Similarly, audio announcements
should be understandable to the average listener. In addition, the nature of the
station's audience should be taken into account. Licensees should, therefore,
carefully review promotional material before its use to assure themselves that the
material will be understood and not misconstrued by the station's audience.

The FCC has consistently imposed heavy fines where it found that a station
had conducted contests that were rigged, deceptive, or misleading. In connection
with such contests, the FCC has pointed out that a licensee's lack of knowledge of
an improperly run contest is no excuse, because licensees are responsnble for the acts
of their employees and for all material broadcast over their stations. Furthermore,
prearranging or predetermining the outcome of a supposedly fair contest with the
intent to deceive the public is subject to criminal penalty under Section 508 of the
Communications Act.

A misleading contest is one in which the station misrepresents the terms of
the contest or its characteristics or overstates the amount that can be won. For
example, where a station merely announced that the prize consisted |of four-day
vacations to various resorts without disclosing that round-trip transportation was not
included, the FCC imposed a sanction against the licensee based on the: opinion that
the average listener would expect such transportation to be an integral part of the
prize.
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The FCC has listed a number of misleading practices relating to
licensee-conducted contests that would raise serious questions concerning licensee
responsibility. Such practices include the following:

o disseminating false or misleading information regarding the
amount or nature of prizes;

« failing to control the contest to assure a fair opportunity for
contestants to win the announced prize;

« urging participation in a contest, or urging persons to stay
tuned to the station in order to win, at times when it is not

possible to win prizes;

« failing to award prizes, or failing to award them within a
reasonable time;

o failing to set forth fully and accurately the rules and
conditions for contests on a continuing basis;

 changing the rules or conditions of a contest without advising
the public or without doing so promptly;

« using arbitrary or inconsistently applied standards in judging
entries;

 providing secret assistance to contestants or predetermination
of winners;

« stating that winners are chosen solely by chance, when in fact
chance plays little or no part;

 broadcasting false clues in connection with a contest; and
« conducting contests without adequate supervision.

Broadcasters should avoid, as a matter of licensee responsibility, the
broadcasting of contests that:

e require participants to drive to a specified place in a very
short time, causing traffic violations and endangering lives or
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» lead listeners to choose names at random from the telephone
directory and to call the persons listed at all hours of the da
and night, causing great annoyance.

Section 508 of the Communications Act makes it illegal for any person, with
intent to deceive the public:

o to supply to any contestant in a purportedly bona fide contest
of intellectual skill any special or secret assistance whereby
the outcome of such contest will be in whole or in partl
prearranged or predetermined; '

» by means of persuasion, bribery, intimidation, or otherwise,
induce or cause any contestant in a purportedly bona fide
contest of intellectual knowledge or intellectual skill t
refrain in any manner from using such knowledge or skill in
such contest, whereby the outcome thereof will be in whole
or in part prearranged or predetermined; or

e to engage in any artifice or scheme if the purpose of the
scheme is to predetermine or prearrange in whole or part the
outcome of a purportedly bona fide contest of intellectual
knowledge, a purportedly bona fide contest of intellectual
skill, or a purportedly bona fide contest of chance.

Because of the serious consequences that may result from improperly
conducted promotions, broadcasters should:

1. scrutinize the copy to make sure it correctly states the elements of the
contest;

2. impress on personnel the importance of fully airing the required copy
and avoiding ad libs that may confuse the public or alter the terms of th¢ promotion;
and

3. maintain a file on each contest. The following are suggested items to be
included in a contest file:

« each contest or promotion broadcast by the station should have its
own file;

« the rules and eligibility requirements should be attached to one side
of the folder;
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e each prize awarded should be recorded in the file. A "receipt-
release” form should be signed by the winner at the time the prize is
awarded and the release placed in the folder;

« file any letters of complaint;

« the file should contain copies of all broadcast material pertaining to
the promotion;

o place in the file copies of any layouts, ads, billboards or other media
advertising used to promote the contest;

o the file should contain a notation verifying the dates and times on
which the rules and regulations were broadcast. A complete rules
announcement should be aired at different times during each day of
the contest;

« if the station so desires and the winner is amenable, place in the file
an agreement signed by the winner that would permit the station to
use the winner's name in connection with the contest or in
publicizing the contest; and

« obtain the winner's social security number in order to be able to
comply with IRS regulations. See below.

IMPORTANT NOTES:

Whenever a licensee broadcasts a station-run contest in which a prize worth
$600 or more is awarded, the station must file a 1099 MISC federal tax form. In
addition, a 1099 MISC form is required for every person who wins an aggregate of
$600 or more in station-conducted contests during any year. For example, a 1099
MISC must be filed for a person who wins a $600 prize and for one who wins two
$300 prizes. Broadcasters must also file a 1096 MISC form, which is a transmittal
form containing an itemization of all 1099s. The broadcaster's duty to file a 1099
MISC form applies only to station-sponsored contests, and not to promotions in
which the licensee airs a paid advertisement for a nonstation-affiliated contest
promoter. If the broadcaster is required to file a 1099 MISC form, the contestant's
social security number should be obtained prior to awarding the prize, as it is
necessary to report the winner's social security number on the tax form.

Depending on the nature of the identification of the prize, there may be a
sponsor identification requirement involved in a promotion. If the mention or
description goes beyond an identification that is "reasonably related" to use of the
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item as a prize, an appropriate sponsorship identification must be broadcast (e.g.,
"prizes furnished by Apex Fumiture in return for promotional consideration").

The following examples are illustrative of the situations that arise concerning
sponsorship identification:

e A refrigerator is furnished by X for use as a prize on a
give-away show, with the understanding that a brand
identification will be made at the time of the award. In the
presentation, the master of ceremonies briefly mentions the
brand name of the refrigerator, its cubic content, and other
features describing the prize. No sponsorship identiﬁcationI
announcement must be made because the reference to the
refrigerator is reasonably related to the use of the refrigeratorI
on a give-away show in which the cost or special nature of
the prize is an important feature of this type of program.

« If, in addition to the identification given in the previous
example, the master of ceremonies says: "All you folk.?
sitting there at home should have one of these refrigerators in
your kitchen," or "Friends, you ought to go out and get one
of these refrigerators,” an appropriate sponsorship
identification must be broadcast. Of course, if the station
purchases prizes (without any special discounts), the
sponsorship identification requirements would not apply.

A licensee should take all reasonable steps necessary to |ensure that

advertisements regarding contests conducted by others, but aired over fts facilities,
are not false, misleading or deceptive.

D. LOTTERIES

Although gambling or "gaming" has been part of society] since time
immemorial, governments have controlled that activity for a numben of reasons.
One of these reasons was the desire to eliminate undesirable side effects of gaming;
another was to concentrate the gaming revenue in the hands of government.  For
whatever reason, the broadcasting of information regarding "games of chance" or
lotteries is subject to detailed regulations by the FCC and other agencie's. The FCC
rules dealing with lotteries can be found, generally, in Section 73.1211 Pf the Rules.
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What is a Lottery?

The traditional elements of a lottery are as follows:

1. Prize
2. Chance
3. Consideration

To constitute a lottery, all three elements must be present. If one element is
missing, the activity is not a lottery under federal law, and under almost all state
laws.

1. Prize

A prize is anything of value offered to the contestant. It is irrelevant what
the prize is, how little its value may be, or whether the prize is in the form of a
price discount or refund. If there is no prize, there can be no lottery.

2. Chance

The element of chance is present in contests or promotions when the prize is
awarded to a person whose selection depends in whole or in part upon chance rather
than upon the contestant's skill or other factors within the contestant’'s control.
Generally, if the winner of a contest is determined solely on the basis of the
contestant's skill or other factors within the contestant's control, or the entrant is
allowed to research the answer to a question, the element of chance will not be
present. If there is no chance, there can be no lottery.

Chance exists in promotions in which the winner is determined by drawing
or wheel spinning; by being the fifth person to call the station; or by being at a
given spot in a business establishment when a bell rings. Similarly, future
predictions and any type of guessing contests involve chance.

NOTE: In a recent decision, the FCC staff provided a new interpretation of
the element of chance as applied to certain promotions involving the offering of a
full or partial refund of the purchase price for all purchasers if a particular, future
event took place. Typical of such a promotion is one that requires participants to
make a purchase before a given date and, if it snows an inch or more on New
Year's Day (or some other variation of this theme), participants may bring their
receipts to the retailer and receive a refund of the purchase price. This scheme
contains all three elements of a lottery: consideration (the purchase price of the
product); chance (whether it will snow); and prize (the purchase price refund).
However, the FCC staff has reasoned that because all participants will receive either
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a prize or no prize — with no exceptions — the promotion is like a "premium
giveaway," which the FCC staff earlier had declared not to be a lottery. Letter to
Susan Kassapian, February 1, 1996.

Most baby contests and beauty pageants have been held to involve the
element of skill. However, it is important that the criteria upon which the judges
base their decision be carefully delineated.

Finally, chance may be present in a contest that initially involved skill. This
may occur when a contest operator fails to adopt, announce, or follow appropriate
standards for judging the entries or selecting the winner, so that chance actually
determines the outcome of a promotion. For example, if a "best slogan" contest is
advertised, but the winner is actually selected by a drawing, the element of chance is
present.

Value of Prize Determined by Chance !

Even if the winner is not determined by chance, the element of chance will
be present in promotions in which the amount of the prize is determined by chance.
For example, everyone who purchases a certain product at a local supermarket is
entitled to select a prize from a grab bag of prizes ranging in value from a few cents
to several dollars. Because everyone is a winner, the winner is not determined by
lot or chance, but the value of the prize is determined by chance. , Thus, the
promotion is a lottery. See Public Clearing House v. Coyne, 194 U.S. 497 (1904).

l

Tie-Breaking Procedures

A promotion plan that initially involves a participant's skill may later
involve the element of chance if tie-breaking procedures are conducted on a random
basis. For example, if six contestants tie in a "best slogan" contest that was based
on writing skill, but a name is drawn out of the hat to break the tie, the element of
chance would arise. Thus, the tie-breaking procedure should involve a further test
of skill. However, the fact that a tie-breaking procedure is based on skill will not
"purify" a promotion in which the initial winners are based on chance. For
example, if a contestant is chosen by a drawing but is then required to answer a
history question based on skill before receiving a prize, the contest would still be a
lottery. '

3. Consideration

Of the three elements necessary for a lottery, the element of consideration
presents the greatest difficulties. Basically, consideration is any item of value —
€.g., money, substantial time, or substantial energy — that a contestant must expend
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in order to participate in a promotional plan. The FCC has stated that consideration
is present in any contest or promotion that requires a contestant to: (1) "furnish any
money or other thing of value"; (2) have in [his or her] possession any product sold,
manufactured, furnished or distributed by a sponsor of a program broadcast by a
station; or (3) meet any other requirement that involves a substantial expenditure of
time and effort by the contestant. (FCC Rule 73.1211(b)). If there is no
consideration, there can be no lottery.

a) Payment Necessary to Participate — Substitution of "Reasonable
Facsimile" for Proof of Purchase

Determining whether money is paid to enter a promotion usually presents no
problem. However, it is very important to note that in a contest or promotion in
which a contestant must make a purchase in order to participate, the purchase price
constitutes a payment of money and, therefore, consideration. The U.S. Supreme
Court has ruled that the fact that a purchaser receives the full value for money paid
in making a purchase in order to participate in a contest does not eliminate the
presence of consideration. Homer v. United States, 147 U.S. 449 (1893).

If the product is furnished to the contestant at no cost by the sponsor as part
of the promotion, possession of the product will not constitute consideration.
Additionally, the U.S. Postal Service, which also has the power to enforce certain
federal lottery laws, has noted a general exception to this rule in contests that require
evidence of purchase with each entry (e.g., submission of box top or label). If a
participant may enter a contest by submitting a plain piece of paper that contains the
name of the product or some other specified term, or if the entrant may submit a
reasonable facsimile of the box top, label, entry blank, etc., consideration may not
be present. Facsimiles must be simple to create, and the information to be included
thereon must be supplied in the advertisements for the contest. A complete
description of the rules of entry should also be included in the contest
advertisements.

b) Purchasers and Nonpurchases on Equal Ground: Availability of
Entry Blanks

Entry slips may be distributed with purchases if the contest provides an
alternate means for obtaining an entry blank so that a contestant may participate
without making a purchase. The FCC has emphasized that the nonpurchaser must
not be disadvantaged in any way and that free entries must be available on a basis
equal to that enjoyed by contestants who make a purchase. Placing entry slips that
are freely available to nonpurchasers in front of the counter places buyers and
nonbuyers on equal ground and is permissible. This may not be the case, however,
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if entry blanks are placed behind the counter because this may discourage
non-purchasers from entering the contest without making a purchase.”

¢) Expending a Considerable Amount of Time and‘ Effort as
Consideration

. . . J
Expending substantial time and effort in order to enter a contest Is a form of
consideration. For example, requiring that an entrant test drive a vehicle in order to
enter a car dealer's promotion is consideration.

Broadcasters can rely on several definitive rulings when determlmng
whether consideration is present. For example, the U.S. Supreme Court has ruled
that simply listening to or viewing a program does not constitute cohmderatmn
FCC v. American Broadcasting Co., Inc., 347 U.S. 284 (1954). Also a federal
court of appeals has ruled that the mere act of going to a store solely for 'the purpose
of picking up a card in order to participate in a promotion does not constitute
consideration. Caples Co. v. United States, 243 F.2d 232 (D.C. Cir. 1957) The
U.S. Postal Service has stated that if a participant is required to visit the store to
obtain an entry blank and also be present for subsequent scheduled drawings,
consideration would not be present. However, if the participant':Tpresence is
required to win, the time of the drawing must be preannounced and the drawing
held on time. If the drawing is delayed or held at an unannounced time, thus
requiring the continuous presence of the contestant, a substantial expendlture of time
and effort will occur, and consideration will be present. Furthermore, the fact that
contestants are required to travel great distances in order to participate may amount
to consideration in the form of substantial time and effort. For example if entry
blanks may be obtained at the local supermarket, no consideration' is present.
However, if contestants are required to attend a drawing in a remote, mountainous
area, this would yield a different result.

In 1995, the Commission's staff ruled that a requirement for |a person to
drive 90 miles from New Orleans, Louisiana, to Biloxi, Mississippi,|in order to
participate in a promotion that had both the elements of a prize and chance, did not
add the necessary element of consideration to turn the promotion 1nto a lottery.
Taking "an hour or two of the entrants' time" did not supply the consideration
required by the lottery rules. The costs of the 90-mile trip, e.g., gasollne did not
go to the promoter of the enterprise but to a third party (the filling statlon) and,

»Concerning bottle cap contests (where the inside of bottle caps determine
the winner), the FCC has indicated that the element of consideration is eliminated
where a person may obtain, by mail or by visiting a bottling plant's facility, six free
bottle caps per letter or visit.
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under the rationale of Greater Indianapolis (see below) did not constitute
consideration. 10 FCC Rcd 3804 (1995).

d) Eligibility Requirements

Certain eligibility requirements, by their very nature, constitute
consideration. For example, requiring a contestant to be a savings account holder in
order to be eligible to participate in a bank promotion is a form of consideration.
This is because the deposit of money into a savings institution for an indeterminate
period of time is an item of sufficient value. However, other eligibility
requirements, such as possession of a driver's license, residing in a particular area,
attaining the age of 18, or calling from a telephone that has a certain exchange, do
not present problems of consideration.

e) Consideration Must Flow to the Promoter

No lottery exists if there is no flow of consideration from the contestant to
the promoter or co-promoters of the contest. The following example will illustrate
the concept. An automobile dealer, as part of a display at a county fair, conducts a
drawing and awards a new car to the winner. To enter, a person must visit the
dealer's display at the fair and fill out a free entry blank. Everyone must purchase
an admission ticket to enter the fair, but the automobile dealer will receive none of
the revenues from the sale of admission tickets. This contest will not be considered
a lottery because even though the contestants must pay to enter the fair, the
consideration does not flow directly or indirectly to the automobile dealer, who is
promoting the drawing.

Similarly, when a radio station broadcasts a contest in which the winner will
be determined solely on the basis of a random drawing from golf scorecards mailed
to the station, no consideration exists, although the contestants must pay a greens fee
or country club membership in order to obtain a scorecard and play a round of golf.
This is so because the contestants paid no money (consideration) to the radio station
in order to enter the contest. Had the golf course co-sponsored the contest,
consideration would flow from the contestants to a co-promoter, and a lottery would
exist. See Greater Indianapolis Broadcasting Co., Inc. (WXLW), 44 FCC 2d 37
(1973).

If a station sponsoring a raffle receives no consideration but rather donates
all proceeds to charity, then under the FCC's ruling in Greater Indianapolis
Broadcasting, there is no lottery. But ALL proceeds must go to the charity. If the
station keeps a portion of the proceeds to defray costs, for printing, compensation,
prizes, etc., a lottery exists. The charity or third party to whom the consideration
flows must NOT be a promoter or sponsor of the promotion or participate in its
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operation in any way. See In Re Smith Broadcasting Co.. Inc., 87 FCC 2d 1132
(1981).%

Fishing Contests

Certain fishing contests have been specifically exempted from the federal
prohibition on broadcasting lotteries. 18 U.S.C. 1305 (1982). However this
exemption only applies where "the fishing contest is a self- -liquidating type of
undertaking, whose receipts are fully consumed in defraying the actulal costs of
operation and are not intended or used for any other collateral purpose such as
establishment of a fund for civic, philanthropic, or charitable objects, no matter how
benevolent or worthy.” Any fishing contest conducted for the profit or personal
gain of any individual or organization is not exempt from the federal law prohibiting
the broadcast of lottery information.

STATE LOTTERY LAWS VARY. BEFORE ACCEPTING ANY MATERIAL
INVOLVING CONTESTS OR PROMOTIONS, STATIONS SHOULD CHECK
WITH LOCAL COUNSEL TO ASSURE COMPLIANCE WITH LOCAL LAWS.

E. STATE-CONDUCTED LOTTERIES AND STATE
LOTTERY LAWS

Effective May 7, 1990, the Commission amended its lottery rules to
conform to the provisions of the Charity Games Advertising Clarification Act of
1988. As of that date, broadcasters are permitted to advertise lotteries authorized or
not otherwise prohibited by the state in which the lotteries are conducted if they are
held by: (1) not-for-profit organizations; (2) governmental organizations; or
(3) commercial entities, provided the lottery is clearly occasional and ancillary to the
primary business of the commercial organization. Broadcasts of advertisements of
state-conducted lotteries will be permitted only if these lotteries are allowed by the
station’s state, and may be on behalf of the home state or any other state that has a
state-operated lottery.

Broadcasts concerning lotteries conducted by governmental organizations or
not-for-profit organizations and promotional lotteries will be permitted in any state,
whether lotteries are authorized in that state, so long as they are lawful inthe state in

*See also letter dated November 4, 1987, to NAB from Complaints and
Investigation Branch, Enforcement Division, FCC. This letter provided the above
reference clarification regarding promotions where all proceeds go to third party
beneficiaries. |
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which they are conducted. Thus, different standards apply to "state-conducted
lotteries" and lotteries conducted by other governmental organizations and nonprofit
organizations.

A not-for-profit organization is "any organization that would qualify as tax
exempt under Section 501 of the Internal Revenue Code of 1986."

The new federal law permits lottery promotions by commercial businesses
when these promotions are conducted as a sideline and the state where the business
is located does not prohibit the ads. Thus, advertising an occasional lottery
conducted by the local supermarket would be acceptable so long as such advertising
does not violate state law. Care should be taken to control frequent lotteries by the
same sponsor. The gaming activities of certain Las Vegas-type gambling casinos,
whose main business is gambling, are specifically excluded from the relaxed
regulations. 5 FCC Red 3019 (1990).”

In resolving the apparently confusing set of rules, the broadcaster should
remember that a state-operated lottery can be promoted only if the station's home
state permits state-operated lotteries. Lotteries of other activities can be promoted if
the home state of the activity permits the activity.

Following the 1988 amendments to the lottery law, a federal district court
ruled that a station located in North Carolina (which does not have a state lottery)
near the Virginia border (which has a state lottery) could not be prevented from
carrying advertisements for the Virginia Lottery. Such a prohibition, the lower
court ruled, "is constitutionally invalid." Edge Broadcasting Co. v. United States,
732 F.Supp. 633, 646, (E.D. Va 1990). On further appeal, the U.S. Supreme
Court upheld the validity of the law in question. United States v. Edge
Broadcasting Co., 113 S.Ct. 2696 (1993). The High Court held that "the
Constitution affords a lesser protection to commercial speech than to other
constitutionally guaranteed expression." It also held that the law advanced the
governmental interest of North Carolina in protecting its citizens from the activities
in Virginia that were not legal in North Carolina.

Y'However, in Valley Broadcasting Company v. United States, 820 F.Supp.
519 (D.Nv. 1993), the U.S. District Court for Nevada ruled that the FCC ban on
the advertising of casino gambling over stations located in Nevada, where such
gambling is legal, is a violation of the stations' constitutionally protected free
speech. An appeal of this decision is pending. (See p. 105 infra. for further
discussion of casino gambling).
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F. INDIAN GAMING

Another change in the lottery rules took place, effective June 14, 1989,
when the Commission amended its broadcast and cable rules (FCC Rule 73.1211
and FCC Rule 76.213) to conform to the newly enacted Indian Gaming Regulatory
Act (P.L. 100-497). The new rules now permit the carrying of lottery information
under the following circumstances:

1. the game is conducted on Indian lands;

2. the game is operated by an Indian tribe or grandfathered pursuant to
federal law; |

3. the game is permitted by law in the state where it is held; and

4. in the case of games where the participants "play against the house"
instead of essentially against each other (e.g., blackjack, baccarat,
slot machines), the tribe and the state have entered into a compact to
permit such games, and all requirements of the compact have been
met. '

Generally, there are three classes of Indian gaming permitted‘ under the
Commission's regulations. These are as follows:

1. Class I includes games of chance that are played for prizes of
minimal value or are part of tribal ceremonies or traditional
celebrations;

2. Class II games include bingo or lotto; and

3. Class III games include casino gambling — craps, roulette, slot
machines, baccarat and blackjack. Advertising of Class III gaming
is permitted if the gaming is conducted on tribal lands in accordance
with state law, and there is a compact between the tribe and the state
in effect that has been approved by the Department of the Interior.

The National Indian Gaming Commission has published detailed regulations
concerning various forms of games on Indian lands (25 CFR 501 et seq.).

The above description is general in nature. The National Indian Gaming
Commission’s regulations are very detailed. Broadcasters are strongly urged to
contact their own counsel or the National Indian Gaming Commission



(1441 L Street, NW, 9th Floor, Washington, DC 20005, (202) 632-7003) for
detailed instructions.

G. ADVERTISING CASINOS

Federal law strictly regulates advertisements by or on behalf of casinos. It is
the opinion of the FCC staff that, under these federal restrictions, any video
depiction of or audio reference to, gambling activities that take place in a casino are
unacceptable in commercials for hotels with casinos, even though the operation of
casinos may be legal under state law.

The FCC staff's interpretation similarly would apply to broadcast
commercials for airlines, travel agents, governmental tourism bureaus, etc.,
depicting specifically identified casino gambling activities or reference to such
activities, no matter how brief or fleeting the depiction or reference.

The advertising of hotels with casinos may focus upon nongambling
activities and facilities available at the hotel. These could include, for example,
restaurants, floor shows, lounges, shops, sports facilities, types of room
accommodations, etc.

If the word "casino" is part of the actual name of the hotel, it may be
included in broadcast advertising when the full name of the hotel is stated or shown
as in "Rex's Hotel & Casino."

On April 13, 1993, the U.S. District Court in Nevada® held that the
prohibition against broadcasting lottery information, as applied to casino gambling
in Nevada (where such gambling is legal) violated the First Amendment rights of
the stations. Pending the resolution of any appeal, on June 2, 1993, the
Commission announced that it "will not enforce the ban on the broadcast of
advertisements or information concerning legal casino gambling to stations licensed
to communities in Nevada." 8 FCC Rcd 4125 (1993). Thus, until further action,
the ban against casino advertising applies to the rest of the country. In 1995, the
Court of Appeals upheld the constitutionality of the ban of casino advertising.
Greater New Orleans Broadcasting Association v. United States, 69 F.3d 1296 (Sth
Cir. 1995) pet. cert. pend. 95-1708.

28v/alley Broadcasting Company v. United States, 820 F.Supp. 519 (D. Nv.
1993), app. pend.
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H. BROADCASTS DURING EMERGENCIES

By public notice on September 27, 1990, the FCC reminded television
licensees that:

If a television station broadcasts any emergency information, that
is, information which is of timely decisional value to the public in
furthering the safety of life and property, it must present the
information visually and may present it aurally as well. Statlons
may use any method of visual presentation which results in a leglble
message conveying the essential emergency information. Methc
which may be used include, but are not necessarily limited to,
electronic captioning, manual methods (hand printing), slides ’or
mechanical printing processes. The use of sign language or symbols
may be used to supplement, but not supplant, the other methods
because not all persons with impaired hearing understand s1gn
language.

The obligation to provide visual displays is incurred whenever lmergency
information is broadcast. The obligation is not limited to those mstances in which
the Emergency Broadcast System (EBS) or the Emergency Alert System (EAS) is
formally activated, a request is received from a government official, or the
information is specifically identified as an emergency announcement. Furthermore,
the obligation cannot be avoided because the emergency information is broadcast
during a regularly scheduled program or is characterized as news or public affairs.
It is the act of transmitting emergency information that triggers the rule.

For information regarding EBS/EAS operations, see p. 201.

1. VIOLENCE ON TELEVISION

Responding to public concem about the proliferation of violence on
television, Congress passed the Television Violence Act of 1989, which was signed
into law in December 1990.

Championed by Sen. Paul Simon of Illinois, the Act granted a three-year
exemption from the antitrust laws for certain "persons in the industry” to cooperate
in the development of voluntary guidelines to alleviate the purported negatlve effects
of violence in broadcast, cable, or satellite-distributed video programmmg

In December 1992, the three television networks issued a Statement of
Principles conceming the depiction of violence in television programs. |According
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to the statement: (1) depictions of violence should be relevant to character
development or to advancement of the theme or plot; (2) violence should not be
depicted as glamorous; (3) "scenes showing excessive gore, pain, or physical
suffering” are not acceptable; (4) consequences of violence should be depicted; and
(5) “the portrayal of dangerous behavior which would invite imitation by children
... should be avoided. "

The 1996 Telecom Act, after making findings regarding the influence of TV
violence on children, requires that television sets with picture screens 13 inches or
larger be equipped with a feature to enable viewers to block display of all programs
with a common rating. The "V-Chip" requirement applies to all sets manufactured
one year after the Act becomes effective, regardless of the place of manufacture.

The Act looks toward the establishment of a Television Rating Code that
would provide the ratings to be applied by the V-Chip. It also requires the FCC to
obtain from television renewal applicants information concerning complaints
regarding programs that the complainant has characterized as violent. See p. 16

supra.

The deadline for effectuating the V-Chip requirement is two years after the
enactment of the Act. (Telecom Act Sec. 551).

The television renewal license is being modified to require stations to report
on public complaints regarding violent programs.

J. CHILDREN'S TELEVISION

On April 9, 1991, the FCC adopted a Report and Order implementing the
Children's Television Act (CTA) of 1990. 6 FCC Rcd 2111, rec. granted in part
6 FCC Rcd 5093 (1991). Stating its belief that station performance has not been
“consistent with the objectives underlying the CTA, in March 1993, the
Commission instituted a Notice of Inquiry (MM Docket 93-48) seeking to provide
“clearer guidance to licensees and to facilitate renewal review by the
Commission . . . .”

On August 8, 1996, the Commission adopted a Report and Order further

clarifying and defining the licensee obligations, including a more specific definition
of qualifying programming and a quantitative processing guideline. (FCC 96-335).
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Overview of the New Rules

The Commission adopted a more specific definition of “specifically designed
educational and informational programming,” also known as “core programming,”
which is defined as regularly scheduled, weekly programming of at least 30 minutes
in length, aired between 7 a.m. and 10 p.m., that has serving the educational and
informational needs of children as a sngmﬁcant purpose. The program must also be
identified as core programming at the beginning of the program, and inla manner
and form of the broadcaster’s choosing, and in information provided to program
guide publishers, and must be listed in the children’s programming report placed
quarterly in the broadcaster’s public file. In determining whether a program has a
significant purpose of educating and informing children, the Commission will
ordinarily rely on the good faith judgments of broadcasters, and will evaluate
compliance of individual programs only as a last resort.

The Commission adopted a processing guideline under which a broadcaster
can receive staff-level approval of its renewal application by checking a box on its
renewal application and providing supporting information indicating that it has aired
at least three hours per week of regularly scheduled, weekly shows that are 30
minutes or longer and that otherwise meet the definition of “core programmmg
Alternatively, a broadcaster can receive staff-level renewal by showing that it has
aired a package of different types of educational and informational programming
that, while containing somewhat less than three hours per week of core
programming, demonstrates a level of commitment to educating and informing
children that is at least equivalent to airing three hours per week of core
programming. Licensees not meeting these criteria will have their applications
referred to the Commission, where they will have a full opportunity to demonstrate
compliance with the CTA, by relying in part, for example, on sponsorshlp of core
programs on other stations in the market that increases the amount of core
educational and informational programming on the station airing the sponsored
program and/or on special nonbroadcast efforts that enhance the value of children’s
educational and informational programming. .

Commercial television stations must file in their public inspection files, on a
quarterly basis, a Children’s Television Programming Report on FCC Form 398
reflecting their efforts during the preceding quarter, and efforts planned for the next
quarter, to serve the educational and informational needs of children. The report for
each quarter is to be filed by the 10th day of the succeeding calendar quarter. The
report must identify the licensee’s educational and informational programming
efforts, including programs aired by the station that are specifically designed to
serve the educational and informational needs of children, and it must explain how
programs identified as core programming meet the definition for such a program.
The report must include the name of the individual at the station responsible for
collecting comments on the station’s compliance with the Children’s Tele»l'ision Act,
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and it must be separate from other materials in the public inspection file. Licensees
must publicize in an appropriate manner the existence and location of these reports
and must file with the Commission on an annual basis, e.g., four quarterly reports
filed jointly each year, preferably in electronic form. These reports must be filed
with the Commission on January 10, 1998, January 10, 1999, and January 10,
2000.

The newly adopted regulations do not affect other existing rules such as
commercial limits, program length commercials, etc.

1. Commercial Limits

The Children's Television Act requires that the Commission review at
renewal time the extent to which television licensees have met the hourly
commercial time limits of 10'%2 minutes on the weekend and 12 minutes during the
week.

a) Children’s Programming

The FCC Rules on commercial limits apply to programs “originally
produced and broadcast primarily for an audience of children 12 years old and
under.” This definition excludes programs originally produced for a general
audience that are significantly viewed by children. It also excludes programs
intended for a teenage audience.

b) Commercial Matter

The Commission defined "commercial matter" as "air time sold for purposes
of selling a product,” in keeping with common parlance and generally understood
practice. Commercial matter includes advertising for services, as well as for
products. PSAs sponsored by nonprofit organizations and promoting not-for-profit
activities will not be considered commercial matter.

The Commission has excluded from the definition of commercial matter air
time sold for the presentation of educational and informational material, including
spot announcements in which the sponsorship mentions "sponsored by." The visual
appearance of a sponsor's standard logo during such identification will not turn the
material into commercial matter as long as the logo appears when the sponsor is
verbally identified and lasts only as long as the required sponsor identification.
However, the addition of product mentions or advertising to such an identification
announcement would constitute commercial matter. 6 FCC Red 1020 (1991).
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¢) Clock Hour Rule

The Commission will "count” commercial minutes by clock h9ur, rather
than by program segment. Commercials in adjacent positions immediately outside a
program's clock hour will not be attributed to that hour.

Where a half-hour "island" of children's programming appears in the midst
of general programming, the hourly limits should be applied on a prbportionate
basis. The commercial limits are to be prorated and applied to program segments of
five minutes or longer. The commercial time within an hour of “children's
programming,” even where there are two or more separate programs within the
hour, can be assigned in any configuration.

d) Cable
The commercial limits apply to both television broadcast stations and to
cable operators. Cable network programming is included in the time limits for

which cable operators will be responsible.

e) Commercial Limits Record-keeping and Reporting

Licensees will be required to certify compliance with the commercial time
limits at renewal time and explain all instances where they have exceeded the limits.
They will further be required to maintain records "sufficient to verify compliance
with the commercial limits" and to "substantiate the broadcaster's certification of
compliance at renewal time." These records must be made available to the public in
the public inspection file.

Stations may keep program logs to meet the record-keeping requirement, but
they are not obliged to. Tapes of children's programs, so long as they are made
available for viewing by the public, will satisfy the requirement. In addition, the
following types of documentation will also satisfy the record-keeping requirement:
(1) lists of the number of commercial minutes per hour aired during identified
children's programs; or (2) certified documentation that the station and/or
network/syndicator, as a standard practice, formats and airs identified children's
programs within the statutory limits of commercials, together with a detailed listing
of any overages. Documentation must identify the specific programs that the
broadcaster believes are subject to the commercial limits.

Broadcasters may rely on network records or other information, so long as
such records meet the above standards.
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These commercial records must be placed in the station's public file no later
than the 10th day of the quarter following the quarter in which the programs are
aired.

2. Program-Length Children's Commercials

The 1991 Order defines a program-length commercial (PLC), as a program
associated with a product in which commercials for that product are aired.

The Commission has held that broadcasting commercials for an ice show
during a cartoon featuring two of the characters in the ice show constituted a
program-length commercial even though the commercial featured other characters.
10 FCC Rcd 10986 (1995).

3. Penalties

The Commission will assess forfeitures for violations of the rules if
violations are "willful or repeated."

The Commission has taken a very strong stand against stations that have
exceeded the time limitation for commercial matter in children's programming and
has assessed substantial forfeitures in those instances that are not de minimis.
8 FCC Rcd 7890 (1993); 8 FCC Rcd 7886 (1993); 8 FCC Rcd 7884 (1993).

Violations of the Act will be considered along with a licensee's overall
performance in determining whether it is entitled to a renewal. The Commission
may impose reporting requirements, forfeitures, short-term renewals or other
sanctions and may take violations into account in determining the weight of a
station’s renewal expectancy.

4., Programming

a) Statutory Requirement

The Children’s Television Act of 1990 requires each licensee to serve the
educational and informational needs of children in its overall programming,
including programming specifically designed to serve such needs.

b) Definitions
Under the 1996 Report and Order (FCC 96-335), the "educational and

informational programming” that TV licensees are required to air is defined as “any
television programming that furthers the educational and informational needs of
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children 16 years of age and under in any respect, including children’s
intellectual/cognitive or social/emotional needs.”’

To meet the definition of “specifically designed” educanonal and
informational programmmg, or “core programming,” the show must have a
“significant purpose” of serving ‘‘educational and informational’’ needs of children.
Although such programming must be “specifically designed” to meet those needs,
that term does not mean that the programs cannot also have entertainment as a
significant purpose. Core programming must also be regularly scheduled, weekly,
30 minutes or longer, aired between 7 a.m. and 10 p.m., identified as educational
and informational at the beginning of the program and in information provided to
program guides.

The Commission will not credit educational and informational PSAs, other
short programs or specials as core programming. Shorter segments and specials,
although not counted as core programming, may be used to meet the three-hour
processing guideline when ‘‘broadcasters air somewhat less than three [hours per
week of core programming,” so long as they have a “significant purpose” of
educating and informing children ages 16 and under.

5. Processing Guidelines

The Mass Media Bureau will be authorized to approve the Chrldren s
Television Act portions of a broadcaster’s renewal application where the broadcaster
has aired three hours per week (averaged over a six-month period) of educational
and informational programming that has a significant purpose serving the
educational and informational needs of children ages 16 and under. A broadcaster
can demonstrate that it has aired three hours per week of such programmmg in
either of two ways:

(@) by checking a box on its renewal application and provi ing
supporting information indicating that it has aired three hours per
week of regularly scheduled, weekly shows that are 30 minutes or
longer and that otherwise meet the definition of core programming;
or

(b) by showing that it has aired a package of different types of
educational and informational programming that, while containing
somewhat less than three hours per week of core programming,
demonstrates a level of commitment to educating and infomiing
children that is at least equivalent to airing three hours per week of
core programming.
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Renewal applications that do not meet this guideline will be referred to the
Commission, where the applicant will have a full opportunity to demonstrate
compliance with the CTA by, for example, relying in part on sponsorship of core
educational and informational programs on other stations in the market that
increases the amount of core educational or informational programming on the
station airing the sponsored program and/or on special nonbroadcast efforts that
enhance the value of children’s educational and informational television
programming.

Licensees who are referred to the Commission will have an opportunity to
show “that they have satisfied their Children’s Television Act obligations in other
ways.” The Commission will consider special nonbroadcast efforts “only in
addition to consideration of the licensee’s [educational and informational]
programming.”

6. Public Inspection File

Stations will be required to file on a quarterly basis a standardized
Children’s Educational Television Report (Form 398), designed for electronic filing,
that will list not only the educational programs that it has carried in the preceding
quarter but also “request information on educational programs that the station plans
to air in the next quarter.” The reports must identify the name of the individual at
the station responsible for collecting comments on the station’s children’s
programming.

These reports are to be maintained separately from other material contained
in the public inspection file.

During an experimental period of three years, stations will be required to
file these quarterly reports on an annual basis (four reports at a time) on January 10,
1998, January 10, 1999 and January 10, 2000.

7. Effective Date

The rules regarding on-air identification, program listings, public file and
reporting requirements will become effective January 2, 1997, subject to OMB
approval. The newly adopted definition of programming will become effective on
September 1, 1997.

All the provisions will be applied on a prospective basis. Thus, renewal
applications filed earlier than September 1, 1997, will be assessed for compliance
with the program-related provisions of the CTA based exclusively on the rules and
criteria set forth in the 1991 CTA rulemaking proceeding. In the 1991 proceeding,
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the FCC stated that licensees will be expected to “air some educatxonal and
informational programming ‘specifically designed’ for children 16 years of age and
under in order to satisfy our renewal review,” and defined educational and
informational programming as “any television programming which furthers the
positive development of children 16 years of age and under in any respect, including
the child’s intellectual/cognitive or social/emotional needs.” “The FCC has stated
that it will continue to follow these general standards in assessing the CTA
programming performance of renewal applicants filing prior to September 1, 1997.

Beginning September 1, 1997, the FCC will begin to evaluate renewal
applications to determine the extent to which licensees are providing educational
programming that complies with the new definition of core programming using the
new processing guideline. In this renewal cycle (i.e., for applications filed through
April 1999) such renewals will cover licensee performances that both predate and
postdates these new rules. Licensee performances during the term that predates the
relevant effective dates will be evaluated under existing standards and performance
that postdate the rules will be judged under the new provisions. Asla practical
matter, the new program-related provisions will apply to a relatively small portion
of the license terms for renewal applications filed in the current renewal filing cycle
after September 1, 1997.

|
THUS, THE NEW DEFINITION AND PROCESSING GUIDELINES WILL
APPLY FOR THE FIRST TIME TO TV STATIONS WHOSE RIENEWAL
APPLICATIONS ARE DUE TO BE FILED BY OCTOBER 1, 1997.

Insofar as noncommercial stations are concerned, the Commission stated
“We will continue to exempt noncommercial television licensees from children’s
programming reporting requirements. . . . and we will also exempt thekn from the
other public information initiatives we adopt today.” (FCC 96-335, released August
8, 1996, at footnote 119).

NEWS AND NEWSGATHERING

The broadcast of news often involves a sense of urgency and immediacy.
Special care must be exercised to avoid violating restrictions imposed on the
contents of the program, its presentation and sources.
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A. DEFAMATION

What is Defamation?

Defamation is the publication of a false factual statement about the
complaining party tends to harm the complainant's reputation. It must be the result
of the defendant's fault (although the degree of fault depends on the object of the
statement), must cause some harm to the plaintiff, and must not be privileged under
the law.

Like all statements of legal principles, this statement, too, is subject to
varying interpretations, emphasis and exception. In matters of public concem,
where suit is brought against a media defendant, the plaintiff has the burden of
proving the falsity of the statement. Philadelphia Newspapers Inc. v. Hepps, 475
U.S. 767 (1986). The statement in contention must be a verifiable statement of fact
("under the First Amendment there is no such thing as a false idea") Gertz v.
Robert Welch, Inc., 418 U.S. 323 (1974).

Because many reporters have become accustomed to the old view that
"opinion" is protected against defamation claims, we are setting forth at some length
the holdings of the Supreme Court in Milkovich v. Lorain Journal Co., 497 U.S. 1
(1990) which has, for all practical purposes, eliminated the federal constitutional
defense of "opinion" in defamation suits.

In Milkovich, a newspaper published a column implying that Mr.
Milkovich, a coach of a high school wrestling team, had lied under oath during an
investigation of a fight in which his team was involved. The coach sued the
newspaper alleging that the column had accused him of the crime of perjury. The
Ohio courts held that the column represented "constitutionally protected opinion”
and that the newspaper was immune from suit.

In reversing the state court, the Supreme Court ruled that so-called opinion
statements do not represent constitutionally protected speech. The court stated:

If a speaker says, "In my opinion John Jones is a liar," he
implies a knowledge of facts which leads to the conclusion that Jones
told an untruth. Even if the speaker states the facts upon which he
bases his opinion, if those facts are either incorrect or incomplete, or
if his assessment of them is erroneous, the statement may still imply
a false assertion of fact. Simply couching such statements in terms
of opinion does not dispel these implications; and the statement, "In
my opinion Jones is a liar," can cause as much damage to reputation
as the statement, "Jones is a liar."
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After reciting a number of existing safeguards to the freedom of speech, the
court ruled:

We are not persuaded that, in addition to these protections,|an
additional separate constitutional privilege for "opinion" is required
to ensure the freedom of expression guaranteed by the First
Amendment. The dispositive question in the present case then
becomes whether or not a reasonable factfinder could conclude that
the statements in the Diadium column imply an assertion that
petitioner Milkovich perjured himself in a judicial proceeding. We
think this question must be answered in the affirmative.

It should be stressed that the Supreme Court did not rule that the newspaper
had defamed the coach. The Court merely ruled that the newspaper could not use
the "opinion" defense as a bar to Mr. Milkovich's action. It must be noted that this
Supreme Court ruling does not affect the other traditional defenses to defamation
claims.

Public figures and public officials (e.g., celebrities, cabinet members) must
prove that the defendant published the allegedly defamatory statement with actual
malice, that is with the knowledge that the statement was false or with a reckless
disregard for the truth. New York Times v. Sullivan, 376 U.S. 254 (1964) The
definition of "public figure" has been extensively litigated, and has been extended to
such positions as a physical education teacher or a vice-president of a school board.

Strong v. Oklahoma Publishing Co., 899 P.2d 1185 (1995).

|
Private figures must only show that the defendant did not act in a reasonably
prudent manner in publishing the story.

There are varying standards applied in different states and great care must be
taken to avoid a potentially substantial lability. |

It should be noted that many jurisdictions provide absolute protection to the
fair reporting of court proceedings, city council actions and other similar public
hearings.

Because defamation cases often deal with the choice of words and their
meaning, a decision by the Supreme Court of Michigan may shed some light. In
that case, the court ruled ". . . if technical and common parlance yield different
interpretations of the same word, the constitutionally required breathing space
affords protection to the writer's choice.” Rouch v. Enquirer News, 487 N.W.2d
205 (1992). ,
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B. INVASION OF PRIVACY

Privacy in its simplest form is the "right to be left alone." Over the years,
the courts and legislatures have evolved criteria defining that right. There are four
major aspects comprising the law of privacy.

1. Intrusion upon the Seclusion or Solitude

Private homes and other premises in which a person expects to be protected
from the public eye cannot be entered without consent. There is a division of
authority on the question of whether reporters who accompany police onto private
property are barred under this principle.

Acts and activities taking place on the street or other public places are not
protected from reporting because the courts assume that no one expects privacy on a
public thoroughfare. However, even this rule is subject to exceptions. Thus, a
picture of a woman's dress being blown above the waist by a gust of wind is
protected.

2. Disclosure of Embarrassing Private Facts or Publicity to Private Life

Taken against the general principle of the public's right to know are certain
principles of law that are currently undergoing legal and legislative re-evaluation as
a result of the rise of "tabloid journalism" and "docudramas."

As a principle, a party is protected against the highly offensive disclosure of
private, previously unknown facts that are not of public concern. Not covered by
this protection are matters of public record, dates of marriage, death, birth,
departure from the country, etc.

Public figures enjoy a lesser degree of protection against the disclosure of
private matters of legitimate public concern, and reporting may go beyond the area
of activity that turned these figures into "public figures."

Persons who are thrust into the public light — crime victims, for example —
are deemed to be persons of legitimate public interest and facts may be revealed that
g0 beyond the incident that thrust them into the news.

While a number of newsgathering organizations have self-imposed codes

regarding the identification of rape victims, there has been a growing number of
suits arising out of the identification of such victims.
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In the classic case, Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975),
the Supreme Court was faced with a right of privacy action arising out of the
identification of a rape victim's name during the reporting of the trial. Georgla law
made it a misdemeanor and a basis for civil liability to broadcast a rape victim's
name. The court ruled that the First Amendment barred the state from |forbidding
the accurate publication of a rape victim's name obtained from judicial rds that
are maintained in connection with a public prosecution and that, themselves are
open to public inspection. Freedom of the press provided by the! First and
Fourteenth Amendments prevents the state from making the broadcast the basis for
civil liability in a cause of action for invasion of privacy.

The court held the interest of privacy fades when the information involved
already appears on public record.

In 1989, in The Florida Star v. B.J.F., 491 U.S. 524 (1989), the Supreme
Court reversed the award of damages for invasion of privacy to a rape v1qt1m whose
name was obtained from a police record that had listed her name. Unllke the
previous case, there had been no arrest or trial of a suspect — and the newspaper
had a policy of not publicizing the names of sexual assault victims. The court
recognized the public policy of protecting rape victims but concluded that:

. . . where a newspaper publishes the truthful information which
it has lawfully obtained, punishment may lawfully be imposed, if at
all, only when narrowly tailored to a state interest of the highgst
order, and that no such interest is satisfactorily served by imposing
liability to appellant under the facts of this case.

Following these decisions, the court has ruled that "when police called, a
private disturbance loses much of its private character," Scheetz v. The Morning
Call, Inc., 946 F.2d 202 (3rd Cir. 1991), and that:

The First Amendment forbids the imposition of civil liability in a
privacy action based on the truthful publication of matters contained
in open judicial proceedings. The news media have a significant role
in our system of justice by subjecting trials to public scrutiny [in
order to ensure that trials are fair.

The First Amendment protects the reporting of private facts

when revealed in connection with newsworthy matters. |A
publication which is factually accurate is not tortious when connected
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with a newsworthy event, even though it may otherwise be offensive
to ordinary sensibilities.”

A recent appellate court expression on the disclosure of the name of a sexual
assault complainant is the result of the celebrated William Kennedy Smith trial. The
Florida Court of Appeals has ruled that a state law barring the identification of the
alleged victim by printing, publishing or broadcasting "in any instrument of mass
communication,” is unconstitutional. State v. Globe Pub. Co., 622 So.2d 1066,
(Fla. App. 1993).*

In an invasion of privacy case in which the newspaper did not publish the
assault victim's name but published sufficient details’ to make the victim
identifiable to her friends, the Texas Supreme Court held for the newspaper and
stated the following:

Newspapers and other media should take precautions to
avoid unwarranted public disclosure and embarrassment of innocent
individuals who may be involved in otherwise newsworthy events of
legitimate public interest. But it would be impossible to require
them to anticipate and take action to avoid every conceivable
circumstance where a party might be subjected to the stress of some
unpleasant or undesired notoriety without an unacceptable chilling
effect on the media itself. Facts which do not directly identify an
innocent individual but which make that person identifiable to
persons already aware of uniquely identifying personal information,
may or may not be of legitimate public interest. To require the
media to sort through an inventory of facts, to deliberate, and to
catalogue each of them according to their individual and cumulative

*In the Scheetz case, the plaintiff herself disclosed the allegations of spousal
assault to the police and the court concluded that she "could not reasonably expect
the information to remain secret."

%In a civil action for common law invasion of privacy by a sexual assault
victim who killed the assailant and whose name was published by a newspaper, the
Georgia Supreme Court upheld the newspaper because plaintiff “became the object
of legitimate public interest.” Macon Telegraph Publishing Company v. Tatum,
436 S.E.2d 655 (1993).

3! Age, general area of residence, ownership of a Jaguar auto, ownership of a
travel agency, ownership of a home security system, etc. The information was
obtained from public records.
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impact under all circumstances, would impose an impossible task; a
task which foreseeably could cause critical information of legitimate
public interest to be withheld until it becomes untimely and worthless
to an informed public.

I

Star-Telegram, Inc. v. Doe, 915 S.W.2d 471 (1995).

3. "The False Light" Rule

The publication of matters concerning a party may be actionable 1f the party
is placed in a light that would be highly offensive to a reasonable person and the
publisher had knowledge of or acted in reckless disregard as to the falsity of the
alleged matters.

4. Appropriation of Name or Likeness for Commercial Purposes

Courts will generally protect a person's right of unrestricted use of that
person's own identity. The protected right is often referred to as the 'right of
publicity. "

The protection against appropriation extends only against entities, that would
gain a benefit or advantage from the appropriation. However, although a station
may be said to benefit from the showing of a person's picture in connection with a
news story, such use is incidental and not the basis for liability. ]

A person bringing an action under this theory must demonstrate that it was
his or her identity that was actually appropriated without authority.

Broadcasters are cautioned to obtain written consent of a per'son whose
voice, likeness or name may be used, particularly when any commercial benefit
may accrue. In cases of minors, broadcasters must ensure that persons executing
consent on their behalf are the actual parents or guardians or other persons
authorized to grant such authority. (Even then, there may be danger that the minor
will revoke that authority later, when he or she reaches the age of majority.)

Questions regarding the right of publicity very often arise within the context
of celebrities (often of past eras) attempting to protect the values of their names and
faces. It sometimes involves the estates of these celebrities. Different courts have
reached varying results based on the laws of their own jurisdictions and differing
facts. While an excellent review of these cases can be found in McFarland v.
Miller, 14 F.3d 912 (3d Cir. 1994), broadcasters, once more, are urged to check
with counsel as to the applicability of different statutes and court decisions.
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C. CONFIDENTIALITY

The Supreme Court has ruled that a person giving information to a
newspaper under a promise of confidentiality could sue that newspaper if the
newspaper breaches the confidence. The court held that "generally applicable laws
[promissory estoppel] do not offend the First Amendment simply because their
enforcement against the press had incidental effects on its ability to gather and report
the news." Cohen v. Cowles Media Co., 501 U.S. 663 (1991).

D. CAMERAS IN THE COURTROOM

In recent years, an increased number of jurisdictions have permitted the
nonintrusive presence of TV cameras during court trials.

Beginning in July 1991, cameras were permitted in selected federal
courtrooms to report on civil cases under a three-year experiment approved by the
U.S. Judicial Conference. Following a three year extension, the conference decided
in 1994 not to make the project permanent. In 1996, the conference gave the
Courts of Appeal permission to allow camera coverage of appellate arguments if
they choose. It also voted to "strongly urge" district courts not to allow cameras
into their courtrooms.

State coverage varies by jurisdiction. Broadcasters should consult counsel or
the clerk of the particular court before undertaking to transmit the proceedings
electronically.

E. RECORDING AND BROADCASTING TELEPHONE
CONVERSATIONS

Recording telephone conversations has become a part of today's business
climate. Such recording is a useful tool for the preserving of the actual
conversation, but care must be exercised to assure the proper use of this technique.

Few problems arise when both parties are aware of the fact that the

conversation will be recorded and consent to it in advance. It is the timing or
obtaining the consent and the form of acquiescence that require attention.

121



Nonbroadcast Recording

Recording telephone conversations involves the interplay of three separate
sets of laws:

1. The FCC: The interstate telephone tariffs permit nonbroadcast
recording of a long distance call if a beep tone is used, all parties consent or one
party announces to the other at the beginning of the call that it is being reéorded.

2. State laws: A number of states have enacted laws or regulations
controlling nonbroadcast recording of intrastate calls.

3. Federal Criminal Code: The Code (18 U.S.C. § 2510 et seq.)
permits the recording of a telephone conversation if only one party| has given
consent. Thus, the originator of the call can record it, without the recipient
agreeing to it, or vice versa.

Broadcasting Telephone Conversations

Section 73.1206 of the FCC Rules requires licensees to notify partles of the
intention to broadcast telephone conversations prior to recording and/or broadcastmg
any conversation. The notification requirement applies whether the conversation is
being recorded or broadcast live. The only time prior express notification is not
required is when the party "is aware, or may be presumed to be aware from the
circumstances of the conversation, that it is being or likely will be broadcast" (e.g.,
an "open mike" call-in show). FCC Rule 73.1206 provides that "such awareness is
presumed to exist only when the other party to the call is associated withL the station
(such as an employee or part-time reporter), or where the other party ongxnates the
call and it is obvious that it is in connection with a program in which' the station
customarily broadcasts telephone conversations.” The notification must be given
before any portion of the conversation is broadcast live or recorded for later
broadcast.

The Commission has ruled that a "conversation" begins whenever a party
answers the telephone. Therefore, the prior notification requirement!is violated
when the party called answers the phone by saying "Hello," even [though the
announcer may immediately inform the party called of his or her identity and the
fact that they are being broadcast live or being recorded for later broadcast. Live
broadcast use of a telephone conversation prior to informing the other party of the
station's intention to broadcast it, even with the intent of, and/or actually obtaining,
the party's permission during the broadcast, is unacceptable. Funhermore the FCC
has held that the recording of telephone conversation for possible futuﬁe broadcast
with the intention of informing the other party of such, either during the
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conversation or after, but prior to its broadcast, also violates the rule. 7 FCC Rcd
5463 (1992).

Merely telling the person called that the call was "on the air in Cincinnati,"
does not constitute advance notice. The brevity of the conversation is immaterial.
"Thus, individuals have a right to such prior notice even if it involves recording and
broadcasting only one word." 11 FCC Rcd 2906 (1996). The fact that the
broadcast without notice was the result of "human error” will not prevent the
levying of a fine. 10 FCC Rcd 13158 (1995).

PERSONNEL SHOULD BE FREQUENTLY REMINDED OF THE ADVANCE
NOTICE REQUIREMENT.

F. UNAUTHORIZED USE OF COMMUNICATIONS

The use of intercepted information involves the interplay of at least two
federal statutes — Section 705 of the Communications Act’> and Title I of the
Omnibus Crime Control and Safe Streets Act. The latter is more comprehensive
and more recent in this respect.

Briefly stated, the Omnibus Act imposes both civil and criminal penalties on
anyone who:

1. intentionally intercepts any wire, oral or electronic communication;
2. intentionally uses any electronic, mechanical, or other device to

intercept any oral communication when:

(a) such device is affixed, or otherwise transmits a signal through a
wire, cable, or other like connection; or

(b) such device transmits communications by radio;

3. intentionally discloses, or endeavors to disclose, to any other person
the contents of any wire, oral or electronic communication; or

4. intentionally uses, or endeavors to use, the contents of any wire,
oral, or electronic communication, knowing that such
communication was intercepted.

*2This section was known for many years as "Section 605."
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To "intercept" is to acquire the contents of wire, electromc or oral
communication through the use of a device. "Content" is defined as "any
information concerning the substance ... of a communication." |

Thus, both the interception and disclosure are subject to the Act. The Act
applies both to wiretapping and the use of implants, or "bugs."

While both the provisions of the Communications Act and Omnibus Act
have generated much litigation, the vast bulk has dealt with the admissibility of
evidence in both criminal and civil proceedings.

Of interest to broadcasters are the following legal principles:

1. Unintentional and inadvertent interception is not proscribed.

2. Transmissions from amateur stations may be divulged. "Journalists,
therefore, may listen to such communications and use the information conveyed

therein as they wish." 5 FCC Rcd 4614 (1992).

3. Citizen band radio transmissions may be monitored and ' divulged.
Section 705 of the Act.

4. Taxicab Service transmissions may not be divulged. 3 FCC Rcd 2595
(1988).

5. FAA frequency conversations may not be divulged. 74 FCC 2d 615
(1972).

6. Listening to a police channel for an accident report and then divulging its
contents is proscribed.

The mere listening to "open" transmissions such as police dlspatchers is not
proscribed by Section 705 of the Act. It is the divulgence of the contents of the
transmission or the utilization of the secured information to the listening party's, or
a third party's, benefit that brings it within the ambit of the referenced sectlon The
classic example of a proscribed activity is that of a tow truck operator hstenmg to
the police channel for the purpose of securing business by sending out a truck to an
accident scene.

The emergence of cordless and cellular telephones has opened up a new area
of contention about utilization of information transmitted by these devices. In 1994,
Congress removed the provision that exempted the radio portion of a cordless
telephone from the definition of "wire communication" (Public Law 103-414), thus
affording it the same protection as other telephones.
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In deciding how to handle information received from sources that may have
obtained the material through wiretapping, readers should be aware of a recent
decision by a New York Court, applying the Federal Wiretap Statute. The court
ruled that persons whose conversations were illegally wiretapped can maintain a suit
against a newspaper that received a tape of the conversation and that published
articles reporting these conversations. "Here, the newspapers knew they were
dealing with recorded conversations between unconsenting parties.” Natoli v.
Sullivan, 606 N.Y.S.2d 504 (1993), aff'd 616 N.Y.S.2d 318 (1994).

It should be noted that there are also state laws governing the interception
and utilization of intercepted information and great care should be exercised when
embarking on any project involving electronic or other forms of surveillance.

G. REBROADCASTING THE TRANSMISSIONS OF
OTHER STATIONS

Rebroadcasting the programs of another broadcast station requires the
written consent of the originating station. No Commission authorization is
necessary. Copies of the written consent must be kept at the rebroadcasting station
and made available to the Commission upon request.”

There are also certain restrictions on rebroadcasting the programs of
nonbroadcast stations.**

1. Programs originated by the Voice of America (VOA) and the Armed
Forces Radio and Television Services (AFRTS) cannot, in general, be cleared for
domestic rebroadcast, and may therefore be retransmitted only by special
arrangements among the parties concerned.

2. Except as otherwise provided by international agreement, programs
originated by foreign broadcast stations may be retransmitted without the consent of
the originating station.

%In an unusual case, the Commission admonished a station for broadcasting
a program that included portions of a network program that had been previously
broadcast on another station. As no consent had been obtained, the Commission
held that Section 73.1207 of the Rules had been violated. 8 FCC Red 3597 (1993).

A "rebroadcast" is a reception by radio of the transmission of a station and
the simultaneous or subsequent retransmission by a broadcast station.
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3. The transmissions of nonbroadcast stations may be rebroadcast under the
following conditions:

a) messages originated by privately owned nonbroadcast stations other
than those in the amateur and citizens band (CB) radio services may be broadcast
only upon receipt of prior permission from the nonbroadcast licensee. Additionally,
messages transmitted by common carrier stations may be rebroadcast only upon
prior permission of the originator of the message as well as the station licensee;

b) messages originated entirely by nonbroadcast stations lowned and
operated by the federal government may be rebroadcast only upon receipt of prior
permission from the government agency originating the messages; and

¢) messages originated by stations in the amateur and citizens band
(CB) radio services may be rebroadcast at the discretion of broadcast station
licensees.

The rebroadcasting of time signals originated by the Naval Observatory and
the National Bureau of Standards and messages from the National Wedther Service
stations is permitted without specific authorization under the following procedures:

1. Naval Observatory Time Signals. The time signals rebroadcast must be
obtained by direct radio reception from a naval radio station, or l')y land line
circuits. Announcements of the time signal must be made without reference to any
commercial activity. Identification of the Naval Observatory as the source of the
time signal must be made by an announcement, substantially as follows: "With the
signal, the time will be . . . courtesy of the U.S. Naval Observatory.” Schedules of
the time signal broadcasts may be obtained upon request from the Superintendent,
U.S. Naval Observatory, Washington, DC 20390.

2. National Bureau of Standards Time Signals. Time | signals for
rebroadcast must be obtained by direct radio reception from a National Bureau of
Standards (NBS) station. Use of receiving and rebroadcasting equipment must not
delay the signals by more than 0.05 second. Signals must be rebroadcast live, not
from tape or other recording. Voice of code announcements of the(Jcall signs of
NBS stations are not to be rebroadcast. Identification of the origin of the service
and the source of the signals must be made by an announcement substantlally as
follows: "At the tone, 11 hours 25 minutes Coordinated Universal Time. This isa
rebroadcast of a continuous service furnished by the National Bureau of Standards,
Ft. Collins, Colorado." No commercial sponsorship of this announcement is
permitted and none may be implied.
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3. National Weather Service Messages. Messages of the National Weather
Service must be rebroadcast within one hour of receipt. If advertisements are given
in connection with weather rebroadcast, these advertisements must not directly or
indirectly convey an endorsement by the U.S. Government of the products or
services so advertised. Credit must be given to indicate that the rebroadcast
message originates with the National Weather Service.

NOTE: Before rebroadcasting any foreign stations, consideration should be
given to any copyright restrictions that may apply.

H. POINT-TO-POINT COMMUNICATIONS

Radio and television stations are licensed to broadcast program material
intended only for reception by the general public. Except during emergency
operations, no station may broadcast a message intended primarily for a specific
individual because such point-to-point transmissions have been held by the
Commission to run counter to the definition of “broadcasting” in Section 3(6) of the
Communications Act. Messages in coded form also constitute point-to-point
communications and as such should be avoided. Licensees may, however, address a
message to a particular individual (e.g., a person in public life) if the message is an
integral part of the program format and its meaning is clear to the audience.

Certain emergency situations may justify an exception to the prohibition on
point-to-point communications. At the request of responsible public officials, a
station may air messages to request or dispatch aid in rescue operations. However,
immediately after such a broadcast, the licensees must notify the FCC stating the
nature of the emergency, the dates and hours of the broadcasts, and a brief
description of the material transmitted. (FCC Rule 73.1250(¢)).

I. INVESTIGATIVE REPORTING

The reporting of news other than "hard news" imposes special restraints and
responsibilities on station personnel.

While the FCC does not control — and by law is precluded from doing so
— the contents of news, it has established certain policies regarding the stations’
responsibility in the presentation of news and similar programs.

The first and foremost of these is that station personnel "cannot induce or
encourage the commission of a crime in the process of news coverage." Moreover,
station personnel must not "stage" the news event and then pass it off as news.

127



The following discussion of techniques of news reporting can deal only in
general terms because each event must be judged within the context of the time and
the circumstances of the action that is taking place.

TO LIMIT LIABILITY, STATIONS MAY WISH TO:

« HAVE A WRITTEN POLICY THAT IS MADE
AVAILABLE TO ALL PERSONNEL WHO MAY |BE
CALLED TO MAKE JUDGMENT DECISIONS IN NEWS
COVERAGE. THAT POLICY SHOULD BE REVIEWED
BY STATION COUNSEL SO THAT IT IS NOT USEFUL
TO STATION OPPONENTS IN LITIGATION.

« WHENEVER POSSIBLE, CHECK WITH COUNSEL
PRIOR TO EMBARKING ON A PROJECT.

« MAKE PERSONNEL AWARE THAT LOCAL LAW
OFTEN GOVERNS NEWS COVERAGE ACTIVITIES IN
AREAS SUCH AS DEFAMATION, TRESPASS AND
INVASION OF PRIVACY.

J.  BROADCASTING AMATEUR TRANSMISSIONS

Hams, as amateur operators are affectionately known, provide an untapped
source of programming for broadcasters. The FCC, however, has acteld to restrict
the kind of programming that may be originated by amateur operators.

While amateur stations have provided useful service during emerlgencies and
natural disasters, there are definite restrictions imposed on them by Section 97.113
of the Rules. These include:

1. communications for hire or for material compensation, direct or indirect,
paid or promised, except as otherwise provided in these rules;

2. communications in which the station licensee or control operator
has a pecuniary interest, including communications on behalf of
an employee;

3. music using a phone emission except as specifically permitted by

the rules; communications intended to facilitate a criminal{act;
messages in code or ciphers intended to obscure the meaning
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thereof; obscene or indecent words or language; or false or
deceptive messages, signals or identification; and

4. communications, on a regular basis, that could reasonably be
furnished alternatively through other radio services.

An amateur station shall not engage in any form of broadcasting, nor may
an amateur station transmit one-way communications except as specifically provided
in these rules, nor shall an amateur station engage in any activity related to program
production or newsgathering for broadcasting purposes, except that communications
directly related to the immediate safety of human life or the protection of property
may be provided by amateur stations to broadcasters for dissemination to the public
where no other means of communication is reasonably available before or at the
time of the event.

Broadcast stations may divulge the contents of amateur transmissions and
rebroadcast them.

K. CONCEALED MICROPHONES AND CAMERAS

1. Wireless Microphones

FCC Rule 15.9 governs the use of wireless microphones. The rule is
similar to the FCC's all-party consent rule governing the broadcast of live and
recorded telephone conversations. It prohibits the use of wireless transmitters for
the purpose of overhearing or recording the private conversations of others, unless
such use is authorized by all of the parties engaging in the conversation. Law
enforcement officers acting "under lawful authority” are exempt from this rule.

When the Commission adopted this regulation it specifically allowed the use
of wireless microphones when the intercepted conversation is "carried on within
earshot of others not engaged in the conversation. Thus, conversations in public
and semipublic places or in any other place where persons may reasonably expect
their conversations to be overheard would not be protected by the rules." 2 FCC 2d
641, 645 (1966).

2. Wired Microphones

This section covers the use of concealed microphones, which may include
the use of parabolic or shotgun microphones, when the participants in a conversation
cannot see them and have not consented specifically or by inference to having their
words recorded and disclosed.
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|

I
Federal law permits surreptitious interception of a conversation in a public
or private place if one party to the conversation has consented, 'unless the
interception is being done for a criminal or tortious purpose. But when concealed
microphones are used, some states supersede the federal rule and require the consent

of all parties. In other states, use or disclosure after recording also requires consent
of all parties, even though the interception itself was legal. |

Different considerations apply to pictures taken by hidden camer%is for news
and public affairs purposes as opposed to pictures taken for entertainment
programming or for use in commercials. '

|
Covert photography generally may be employed to obtain pictures of what
takes place in public and semipublic places for news and public affairs purposes.
Generally, one may surreptitiously photograph events that take place in, for
example, public streets, parks and sports arenas. The reasoning behind these
general rules is that in some places and situations people reasonably expect that they
will be seen. This also leads to some limitations. i
e Care should be taken to photograph what can be readily seen
by others in a public or semipublic place.

o If a sign warns against the taking of pictures, it is a good idea
to obey the sign, or to consult counsel before taking pictures.’

NO MATTER WHICH SURVEILLANCE METHOD IS EMPLOYED, CARE
SHOULD BE EXERCISED TO AVOID STALKING, HARASSMENT AND
INTRUSION ON THE PRIVATE PREMISES OF INDIVIDUALS.

ADVERTISING |

Although the Commission eliminated its specific policies regarding false and
deceptive advertising as part of its "regulatory underbrush” housecleaning in 1985,
there is an underlying public interest responsibility on an operator not to carry
advertising known to be misleading. Moreover, if the broadcaster participated in a
scheme or promotion that a court determined to be illegal, and a conviction ensued,
this could be considered by the FCC in determining whether the licensee has the
requisite character qualifications to continue holding the license. ‘

. . |
Under these circumstances, broadcasters should be continuously alert to any
advertisement that appears to be deceptive.
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A. CONSUMER LEASING DISCLOSURES

Consumer Leasing Act

Under the Consumer Leasing Act certain disclosure requirements are
applicable to leases for "bailments" for the use of personal property, primarily for
personal, family or household purposes. Excluded are leases for agricultural,
business or commercial purposes, or t0o a government, government agency or
instrumentality, or an organization. The lease must be for greater than four months
and must not contain a total contractual obligation (including nonrefundable
downpayments) exceeding $25,000. The lease need not contain an option to
purchase.

While the disclosure laws are commonly applied in car leasing, they also
apply to the lease of any personal property (e.g., furniture, appliances, boats) that
exceeds four months in duration and imposes on the lessee a contractual obligation
not exceeding $25,000. Disclosures need not be made in advertisements for real
estate leases, or for personal property leases that are on a week-to-week basis and
can be terminated in four months or less.

A common element of the disclosure requirements pertains to "triggering
terms." Once a triggering term is mentioned in a consumer leasing ad, then all the
required disclosures must be made.

Under the statute, a consumer leasing advertisement triggers the disclosure
requirement if it mentions any one of the following:

« the amount of any payment;
o the number of required payments; or

» that any or no downpayment or other payment is required at the
inception of the lease.

The mentioning of the above requires that all listed disclosures be made. Examples
of triggering terms include the following:

o "Pay a mere $128 a month."
e "$133 a month . . . 36-month lease."

e "Low monthly payments on our four-year auto leases. "
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¢ "Lease now and make no payments for three months."

e "Only a small downpayment."

» "Leave your pocketbook behind and lease a car today."

Some statements that do not trigger the required disclosures are as follows:

e "Low monthly payments."

e "Lease for less than it costs to buy."

» "We lease to anyone."

o "Lease today and drive it away."

The disclosure in both radio and television spots must be made |Clearly and
conspicuously,” although there are no stated requirements as to size or type, length
of time or audio level.

The Consumer Leasing Act imposes no liability on broadcast staltions if they
air a spot that does not contain the required disclosures. However, the FCC has
stated that it is against licensees' public interest obligation to aid progrﬂmming that
misleads the public. A spot that fails to make all the required disclosur?s could fall
into that category, so stations should ensure that leasing spots contain the necessary
disclosures. In addition, if the station produces the spot for the lessor, state law

may impose the same liability on the station as is.imposed on the lessor.

The General Disclosure Requirements

Television stations must follow the general requirements listed below:
1. that the transaction is a lease;

2. the amount of any payment required at the inception of the lease or that
no such payment is required, if that is the case;

3. the number, amounts, due dates or periods of scheduled payments;

4. the total of payments under the lease;
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5. if applicable, that the lessee shall be liable for the differential, if any,
between the anticipated fair market value of the leased property and its
appraised actual value at the termination of the lease;

6. a statement of the amount or method of determining the amount of any
liabilities the lease imposes on the lessee at the end of the term; and

7. whether the lessee has the option to purchase the leased property and at
what price and time.

Note that number 3 above mandates only one of the four categories of information.
Thus, a spot needs to state the number of payments, or the amount of each payment,
or the due dates of payments, or the periods of scheduled payments, but not all four.

Special Provisions for Radio Only

In 1994, Congress amended the disclosure provisions of the Act as they
apply to radio only, by permitting an alternative means for making the required
disclosures. Under the new law, if a radio spot for consumer leasing contains one
of the triggering terms, the spot must disclose:

« that the transaction is a lease;

« the amount of any payment required at the inception of the lease or that
no such payment is required, if that is the case;

o the number, amounts, due dates or periods of scheduled payments;

« the total of payments under the lease; and

e a reference to a toll-free telephone number or written advertisement
where consumers may obtain all seven disclosures required by 15

U.S.C. § 1667c.

Examples of radio disclosures that appear to meet the statutory requirements include
the following:

e "Lease for $1,000 down and $300 a month for a total of $10,800. Call
555-CARS for more information."

e "Our no money down, 24-month lease will cost you just $1,200. See
Sunday's Herald for details. "
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e "Call 1-800-OK2RENT for the scoop on our monthly lease program.
Just $500 down and total payments of $7,200." !

The statute sets out parameters for the medium used to disseminate all the
required disclosures. A toll-free number referenced in a leasing spot must be
established no later than the broadcast date of the spot referencing the number.
Because the advertiser is liable for making the required disclosures, it appears that
the advertiser is therefore responsible for ensuring that the toll-free number is
functional. However, the number may be operated by the advertiser, the station or
a third-party, such as a commercial toll-free number service. The number must be
maintained no less than ten days, beginning on the date of any suchlbroadcast.
Although this point is not clear, it would seemingly require that the number be
maintained at least ten days past the last air date of the spot referencing the number.
Consumers calling the toll-free number must be sent the required disclosure
information in writing, if requested.

If the spot refers listeners to a written advertisement, it must give the name
of the publication in which the advertisement appears and the publication date(s) of
the advertisement. The publication must be in general circulation in the community
served by the radio station, and the ad referenced in the spot must appear no earlier
than three days before and no later than ten days after any broadcast of the spot.
Thus, it appears that, for example, a leasing spot that airs on September 30 could
not refer listeners to a September 25 newspaper ad for disclosures, even, though the
spot schedule may have begun on September 15.

Because the Consumer Leasing Act does not preempt state law, ' states may
have other triggering terms and more extensive disclosure reqmrements than those
required by federal law.

B. PROFESSIONAL ADVERTISING

Advertising by members of professions, such as doctors and lawyers, is not
a new phenomenon. Nevertheless, a number of states and bar assocmtlons have
attempted to restrict such advertising for a variety of reasons, including the desire to
prevent barratry (the stirring up of litigation) and to protect the 1ntegnty of the
profession. |

Beginning with Bates v. State Bar of Arizona, 433 U.S. 350 (1377), which
held that a blanket prohibition of lawyer advertising was unconstitutional, many of
the barriers against professional advertising have begun to come down.
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In 1992, a U.S. District Court judge ruled that a provision of the
Professional Conduct Rules of the Florida Bar, which imposed a 30-day waiting
period on lawyers mailing advertisements to victims of accidents and other
misfortunes, was unconstitutional. McHenry v. The Florida Bar, 808 F.Supp. 1543
(M.D. Fla.), aff'd Florida Bar v. Went For It. Inc., __ U.S. __, 115 S.Ct. 2371
(1995).

In 1993, the U.S. Supreme Court ruled in favor of Scott Fane, a Certified
Public Accountant (CPA) who had sued the Florida Board of Accountancy on the
ground that its rule prohibiting CPAs from engaging in professional advertising
violated his guarantee of free speech. The court said, "Florida's law threatens
societal interests in broad access to complete and accurate commercial information
that First Amendment coverage of commercial speech is designed to safeguard.”
Edenfield v. Fane, 113 S.Ct. 1792 (1993).

C. HOME SHOPPING STATIONS

For many years, the FCC had strict limitations on the commercial content of
broadcasting.  Stations were required to maintain logs indicating the time and
duration of commercials and to observe overall limitations on the number of
commercial minutes per hour. Except for the time limitations in children's
programming (see p. 109) these limitations have now been abandoned as a result of
the deregulation of broadcasting.

So-called Home Shopping programming, which originated on cable, is now
also a fact of life on a number of broadcast stations.

In a July 1993 decision, the Commission held that stations operating in the
Home Shopping mode serve the public interest. In a companion action in October
1993, the FCC initiated an inquiry to determine whether some type of commercial
time limitations on television should be reimposed. 8 FCC Red 5321; 8 FCC Red
7271.

D. INFOMERCIALS

The removal of commercial time limits on broadcasts has led to the revival
of "program length commercials” now known as "infomercials." These programs
advertise one or more products or services via extended demonstrations, discussions,
talks, "showcases" and other forms of program-like material. While this type of
programming is acceptable under present regulations, there remains the important
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requirement of sponsor identification. Thus, the broadcaster should ensure that all
of the requirements of disclosure discussed on p. 74 are fully effectuated.

E. ADVERTISING ALCOHOLIC BEVERAGES
1. Federal Control

There are no FCC or other federal regulations that prohibit or govern (with
one small exception noted below) the advertising of alcoholic beverages by radio or
television stations.  Also, the FCC does not direct licensees regarding alcohol
advertising or regarding the depiction of the use of alcoholic beverages in dramatic
or other types of program matter. However, some state laws restriclt alcoholic
beverage advertisements in some respects, e.g., restrictions against advertising
two-for-one drinks during "happy hour," etc.

The FCC has consistently taken the position that restrictions on broadcast
advertising of alcoholic beverages is a matter for legislative determination by
Congress. Congress has enacted no law in this regard.

In 1995, the Supreme Court ruled that a federal prohibition agamst listing
alcohol contents on beer labels violated the First Amendment's protectlon of
commercial speech. Rubin v. Coors Brewing Co., U.S. , 115 S.Ct. 1585
(1995). In 1996, the Supreme Court held that a 2 Rhode Island prohlbmon of
advertising liquor prices violated the First Amendment. 44 quuormart Inc. v.
Rhode Island, U.S. __, 116 S.Ct. 1495 (1996). In 1996, the Seagram
Corporation announced that it would place advertising for hard liquor on television
stations, departing from the self-imposed ban by the Distilled Spirits Councnl of the
United States against broadcasting liquor ads.

2. State Control

In 1984, the Supreme Court invalidated Oklahoma's ban of liquor and wine
advertising on cable systems, but refused to review, thereby lettmg stand, a
Mississippi case upholding a ban of broadcast and print a]cohohc beverage
advertising. Capital Cities Cable Inc., v. Crisp, 467 U.S. 691 (1984), Lamar
Outdoor Advertising, Inc. v. Mississippi State Tax Commission, 701 F. 2d 314 (5th
Cir. 1983), cert denied 467 U.S. 1259 (1984); Dunagin v. City of Oxford 718
F.2d 738 (5th Cir. 1983), cert denied 467 U.S. 1259 (1984). The comblnatlon of
these two actions, in effect, permits states to regulate in-state alcoholic beverage
advertising, except on cable.
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It is to be noted that legislation is periodically introduced in Congress to ban
or control beer and wine advertising. These attempts have not resulted in any laws
to date.

F. ADVERTISING TOBACCO PRODUCTS

Congress has specifically banned the advertising of cigarettes and little cigars
from "any medium of electronic communication subject to the jurisdiction of the
Federal Communications Commission." Any violation of this law is considered a
misdemeanor, punishable by fine. (15 U.S.C. § 1335). This prohibition was
upheld by the Court. Capital Broadcasting Co. v. Mitchell, 333 F.Supp. 582 (D.C.
Cir. 1971), aff'd 405 U.S. 1000 (1972). As of August 27, 1986, smokeless
tobacco products (such as chewing tobacco, snuff, etc.) also may not be advertised
over any electronic medium.

The definition of cigarettes, for purposes of the law, is "(A) any roll of
tobacco wrapped in paper or in any substance not containing tobacco, and (B) any
roll of tobacco wrapped in any substance containing tobacco which, because of its
appearance, the type of tobacco used in the filler, or its packaging and labeling, is
likely to be offered to, or purchased by, consumers as a cigarette described in
subparagraph (A)." A little cigar is defined as "any roll of tobacco wrapped in leaf
tobacco or any substance containing tobacco (other than any roll of tobacco which is
a cigarette) and as to which one thousand units weigh no more than three pounds.”

The law does not prohibit the broadcast advertising of pipe tobacco or cigars
not defined as little cigars. Although there has been no official ruling by the Justice
Department, it is generally understood that this law does not prohibit advertising of
cigarette papers or prohibit the incidental use of any tobacco product in television
programs by actors, announcers, etc.

It is also generally assumed that it is permissible for a program to mention
the name of a cigarette product as part of the program title, as for example the
"Virginia Slims Tennis Tournament," as long as such a mention does not constitute
a commercial for the product. However, as a cautionary measure, even where
appropriate mentions are made of the name of a cigarette, they should be kept to a
minimum.
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G. CHILDREN'S TELEVISION ADVERTISING

For a discussion of the Commission's regulations dealing with program
length commercials and the length of commercial continuity see p. 109 supra. The
following is a brief summary of these requirements. Commercial| matter in
programs originally produced and broadcast for an audience of children 12 years
and under shall be limited to 12 minutes on weekdays and 10% minutes on
weekends. Sponsored PSAs and promos that do not mention a product do not count
as commercial matter. Commercial limits are to be applied on a clock-hour basis.

A program-length commercial is a program associated with a product in
which commercials for that product are aired. Unrelated programming material
must be aired between a program featuring a product and a commercial for that
product.

The Commission has not changed its rules that prohibit "host selling" and
that require a distinct break between program matter and commercials.

H. HYPOING

"Hypoing" is any irregular activity designed to distort survey results, e.g.,
conducting a special contest or otherwise varying the usual programming, or
instituting unusual advertising or other promotional efforts, designed o increase
audiences only during the survey period.

The FCC has determined that continued oversight in this area "in the first
instance," i.e., through FCC investigation and adjudication, is not warranted.
94 FCC 2d 619 (1983). These activities are now regulated by the FTC.

The Commission will consider any violations of these regulations at station
license renewal time.
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PART III - STATION OWNERSHIP |

Early days of broadcasting were marked by the individual entrepreneur who
owned a station in a particular community and remained associated with that facility
for many years. I

As broadcasting grew, there emerged a pattern of multiple ownershlp,
ownership by nonbroadcast entities (e.g., newspapers, although some of the earliest
stations, like WWIJ in Detroit, were newspaper-owned) and ownership by networks.
The Commission, no matter what its composition, has expressed concern with
placing too many "voices” under a single control. The following regulatxons
express the current status of that concern. |

A. THE LICENSE

The license to operate a broadcast station is not a property ri'ght of the
licensee. 7 FCC Rcd 2654 (1992). It cannot be transferred without the written
consent of the Commission. FCC and court decisions have on a number of
occasions held that the license is not subject to a lien by a lender and cannot
automatically revert to a seller upon default. (FCC Rule 73.150); 94 FCC 2d 829
(1983); 11 FCC 2d 934 (1968); Tak Communications, Inc., 985 F.2d 916 (7th Cir.
1993). While a lender may not have a security interest in the license, it may have a
security interest in the proceeds from the sale of the license. Beach Television
Partners v. Mills, 38 F.3d 535 (11th Cir. 1994).

While the Commission is considering problems dealing w1th capital
formation in a pending proceeding, 7 FCC Rcd 2654 (1992), the term "ownershlp"
in this section denotes the right to operate a station rather than the actual ownership
of the license as an asset of the licensee.

I
B. MULTIPLE OWNERSHIP OF STATIONS !

Over the years, the Commission's limitation on the ownership of statlons has

undergone drastic changes. '

The 1996 Telecom Act has drastically changed the ownership structure of
the broadcast industry by: |

1. eliminating the numerical cap on the number of radio statioLls that may
be commonly owned on a national basis;




2. setting new numerical limits of the number of radio stations that may be
commonly owned on a local basis;

3. eliminating the numerical limit on the national ownership of television
stations;

4. setting a 35 percent cap on national viewership in lieu of the 25 percent
previously in effort;

5. directing the FCC to conduct hearings to determine whether its rules
limiting local TV station ownership should be amended;

6. directing the FCC to extend its one-to-a-market waiver policy to the top
50 markets instead of the top 25 markets;

7. grandfathering the TV LMAs that were in existence at the time of the
enactment of the 1996 Telecom Act; and

8. the FCC’s multiple ownership rules do not in themselves confer
antitrust immunity. The structuring of any arrangement should keep this fact in

mind.

1. Radio Multiple Ownership

The following is the numerical limitation on the local ownership of radio
stations, subject to the proviso that no party may own, operate or control, more than
50 percent of the stations in a market with 14 or fewer commercial radio stations.

Number of Maximum Number Maximum Number of
Commercial Stations of Stations Same-Service Stations
in the Market (AM or FM)

45 or more 8 5
30-44 7 4
15-29 6 4

14 or fewer 5 3

The size of a radio market, for FCC radio ownership purposes, still will be
determined by counting the number of all broadcaster's posttransaction, commonly
owned radio stations, plus all the commercial radio stations (domestic and foreign),
the principal community contours of which overlap or intersect any of the
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commonly owned and mutually overlapping stations. Excluded from lthe station
market count are noncommercial stations, construction permits not yet on the air
and off-the-air stations silent for more than six months. However, thé principal
community contours of non-operational (construction permit or silent) stations that
are part of a transaction, or are commonly owned by a party to the transa'ction, will
continue to be counted and used to define the radio market.

The Commission specifically noted that "time brokerage agreements
between two stations in the same market that involve more than 15 percent of the
brokered station's programming per week will continue to be treated as if the
brokered station is owned by the brokering station for purposes of the radlo local
ownership rules." FCC 96-90 (released, March 8, 1996).

2. Television Multiple Ownership

There is no limit on the number of television stations that a person or entity
may directly or indirectly own, operate, control or have cognizable interest in,
nationwide, provided that these stations do not have aggregate national reach
exceeding 35 percent. 2 FCC 96-91 (released, March 8, 1996). Under the existing
rules for the purpose of calculating "audience reach,” UHF stations are attributed
only 50 percent of their audience reach (the "UHF discount"), and primary satellite
stations are generally not counted (the "satellite exception"). Stations are also
allowed an additional five percent reach if it is derived from minority controlled
stations. |

[

The 1996 Telecom Act is silent with respect to the UHF discodnt and the
satellite station exception. The UHF discount and satellite exception are matters
presently under consideration in the Commission's outstanding proceedmg
reviewing its television broadcast ownership rules, and any rule modlﬁcatlons with
respect to these matters will be addressed, as appropriate, in that proceedmg In the
interim, the UHF discount and the satellite exception, as set forth in the current
rules, will continue to apply in calculating the national audience reach. However,
any entity that acquires stations during this interim period and that complies with the
35 percent audience reach limitation only by virtue of one or both of these two
provisions will be subject to the outcome in the pending televisioniownership
proceeding (Docket Nos. 91-221 and 87-8) concerning these issues. |

|

The "minority bonus" has been eliminated. |
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C. NEWSPAPER/BROADCAST CROSS-OWNERSHIP RULE

Common ownership of a radio or television station and a daily newspaper
(i.e., published in English at least four times weekly) is prohibited if the contour of
the AM (2.0 mV/m), FM (1.0 mV/m), or TV (Grade A) encompasses the entire
community in which the newspaper is published.35

In enacting this rule, the FCC decided against requiring broadcast/newspaper
cross-ownership divestiture in all but the most egregious cases.

A college newspaper is not considered as being circulated generally. (FCC
Rule 73.3555, Note 6).

D. TV/CABLE CROSS-OWNERSHIP RULE

As part of the Cable Communications Act of 1984, Congress codified the
FCC policy that prohibits the ownership of a "reportable interest” in both a cable
system and a TV broadcast station if the television station places a Grade B contour
over any part of the service area of the cable system. 47 U.S.C. § 533 (1987).

The provision of the rules limiting TV network ownership of cable systems to
ten percent of homes passed by cable nationwide and 50 percent of homes passed by
cable within the ADI has been eliminated by § 202(f) of the 1996 Telecom Act.
FCC 96-112 (released March 8, 1996). While the 1996 Telecom Act also removed
the statutory basis for the television station/cable cross-ownership rule, it did not
require the elimination of that rule.

E. LOCAL MARKETING AGREEMENTS (LMAs)

Beginning with a series of staff decisions in 1990, 5 FCC Rcd 7585 and
5 FCC Rcd 7586, the Commission recognized a new trend in radio station
ownership/management, which finally culminated in a comprehensive Commission
action in 1992. 7 FCC Rcd 2755. In that decision, the FCC established parameters
of the licensee/programmer relationship that takes into account the strained economic
situation of some stations — particularly stand-alone AM stations — while

35Congress has enacted legislation permitting, but not requiring, FCC waiver
of this rule in situations involving radio only.
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preserving the Commission's oft-expressed policy of fostering a diversity of voices
in a community.

The result is the concept of local marketing agreements that permit a degree
of programming and operation of a station by a nonlicensee, subject to the overall
control by the licensee who bears the ultimate responsibility for the station.

The arrangements may take a number of forms. The programmer may
acquire a small portion of the broadcast day, or virtually all of it. The
programming may be the same that is aired by the programmer on another station in
the same community (subject to some limitations) or it may be original. The
programmer may be a Commission licensee, including the owner of another station
in the same market (subject to some limitations) or it may be a party which is a
nonlicensee. Payment may consist of a fixed amount or may be based on a
formula.

There are, however, some important limitations:

THE MOST IMPORTANT LIMITATION IN ANY LMA IS THE
LICENSEE'S CONTINUING AND NONDELEGABLE RESPONSIBILITY FOR
THE OPERATION OF THE STATION IN ACCORDANCE WITH FCC RULES
AND POLICIES.

Attributable Time Brokerage Arrangements

If more than 15 percent of a radio station's broadcast hours per week are
brokered to another station and their principal community contours qverlap, the
brokered station is "counted" as "owned" by the broker for the purpose of the FCC
radio multiple ownership limits. This limitation applies regardless of the source of
the brokered programming supplied by the brokering station to the brokered station.

The Commission's definition of "time brokerage" is the sale by a licensee of
discrete blocks of time to a broker who supplies the programming to fill that time
and sells the commercial spot announcements in it. Hence, joint sales arrangements
among stations that do not involve the sale of time by one station to another are not
covered by the new rules. However, stations should check with their own counsel
to see whether these joint sales arrangements — especially if they also include
"combination rate" sales — are compliant with federal and state antitrust Jaws.
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Filing Requirements and Necessary Showings

"Attributable" time brokerage agreements must be in writing, must be filed
with the Commission, and must be placed in both stations' public files. However,
confidential or proprietary information may be deleted from the filed copies, where
appropriate. The agreement must contain:

1. a certification by the licensee or permittee of the brokered station verifying
that it maintains ultimate control over station facilities, including specifically finances,
personnel and programming; and

2. a certification by the brokering licensee that the arrangement complies with
the local ownership limits. The brokering station must also report the existence of an
attributable brokerage agreement on its ownership report (FCC Form 323).

Time brokerage agreements in existence on or before September 16, 1992,
should have been placed in stations' public files, and filed with the Commission by
October 16, 1992. Time brokerage agreements executed after September 16, 1992,
must be placed in the stations' public files and filed with the Commission within 30
days after they are executed. Copies of these agreements sent to the Commission
should be addressed to Secretary, Federal Communications Commission, 1919 M
Street, NW, Washington, DC 20554, Stop Code 1170. The envelope and cover letter
should state: "Attention — Ownership Section."

In those larger market situations (15 or more city grade signals) where parties
are unable to verify relevant audience share data due to the absence of such information
or for other reasons, a ruling must first be obtained from the Commission prior to
implementing the time brokerage agreement that the arrangement will not lead to
excessive concentration. Any request for such a ruling should contain the same kind of
market concentration information included in an assignment or transfer application and
will be processed following the same procedures applied to an assignment or transfer
application including the placement of the request on public notice and subjecting it to
public comment.

FCC Reaffirmation of Previous Time Brokerage Rulings

The time brokerage guidelines adopted by the Commission in a series of
declaratory rulings adopted in the past several years also still apply. These rulings are
intended to ensure that there is no brokering-station control of the brokered station —
control that might amount to a de facto transfer of control of the brokered station.
These earlier FCC time brokerage rulings placed particular focus on the unlawful
exercise of control/influence on the brokered station's finances,
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programming and personnel decisions. As noted above, a time |brokerage
agreement must include a certification of compliance with these rulings.

Additional Time Brokerage Clarifications

The Commission has indicated that;

1. if two stations enter a time brokerage agreement in a larger
market (15 or more city grade signals) and their combined audience
shares subsequently exceed 25 percent of the market, one of [the
stations may not purchase the other;

2. while the FCC will not interfere with parties' demslons
regarding "liquidated damages” in time brokerage agreements, or 'the
length of a brokerage agreement, licensees must retain control of
their own stations. Any "excessive" liquidated damages clausc? or
any unreasonably lengthy brokerage agreement might result in a
question of licensee control;

3. astation in one market may not enter into an "attributable” time
brokerage agreement with a station in another market if |the
brokering licensee is at the local ownership limit in that other
market. The fact that the programming source in this example is
"outside” the market does not remove the brokerage agreement
being barred under the ownership limits;

4. parties will not be permitted to renew or extend LMA
agreements once the initial term expires, if at the time of explratlon
the agreement would violate the multiple ownership rules. 9 FCC
Red 7183 (1994); and

5. employees at a station involved in an LMA should be reponed
on the Annual Employment Report (FCC Form 395-B) of the enuty
that employees them. Thus, the broker's employees are tq be
reported on the broker's Form 395-B, while the employees of the
licensee should be reported on the licensee's Form 395-B. 9 FCC
Red 2535 (1994).

"Same Service" Simulcasting

If a local market time brokerage arrangement involves stations of the "same
service" (either AM or FM), the FCC places a 25 percent maximum on the number
of hours per week that may be simulcast by the stations if the stations' principal
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community overlap area constitutes more than 50 percent of either station's principal
community contour area. This 25 percent limit on same service simulcasting in the
local market also applies where the stations are commonly owned. If the brokered
or commonly owned stations are in different services (one AM, the other FM), no
such simulcast limit applies.

Factors to be Considered

In assessing the desirability of entering into a time brokerage-type LMA, the
existing licensee should bear in mind the following considerations:

o  Once the broker takes over programming and sales, there is the
possibility that much of the station's staff will become dispersed
and there may be difficulties in rebuilding the station once the
term of the LMA has expired.

e There is the risk that a competitor, or a listeners' group, may
claim — and eventually prove — that the broker had assumed
actual control of the station to an extent that an unauthorized
transfer of control has taken place.

o There is the possibility that the broker may run afoul of FCC
regulations such as deceptive contests, lotteries, violation of
lowest unit charges, to name but a few. Insofar as the FCC is
concerned, it is the station's licensee who is responsible for the
operation of the station, and it is that licensee who faces the
results and costs of these shortcomings. A defense that the
violation was the responsibility of the broker runs afoul of the
Commission's policy against the unauthorized transfer of
control.

e There is the need for supervision on the part of the licensee to
make sure that the station's programming meets community
needs. Such control requires accountability on the part of the
broker and supervision on the part of the licensee.

e There is a need for regular in-studio management presence on
the part of the licensee. The Commission has indicated that
while staff may be shared with the broker, management must be
distinct. This requirement limits the cost-cutting advantages of
an LMA.
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At license renewal time, an argument may be made that the
licensee is not entitled to a renewal expectancy because the
licensee had left the day-to-day operations in the hands of
another party. A petitioner to deny may also argue that 'the

arrangement violates the antitrust laws.
|

With these factors in mind, it is incumbent on each licensee to carefully
consider the practical effects of a time brokerage-type LMA before entenlng such an
arrangement, to consult counsel on the precise terms of any contract,*® and to
continue exercising control over the operation of the station after the comfnencement

of the LMA.

As a minimum, an LMA contract should address the following:

A RADIO TIME BROKERAGE-TYPE LMA,

The method of maintaining the licensee's nondelegable
responsibility for the station. |

The duration of the LMA and the agreement provisions for its
voluntary termination.

The method of payment by the broker — monthly, weekly,
etc., and the amount.
|

The amount of time subject to brokerage — all drive ume all
operating time, etc. |
Responsibility for preparing records. Because the licensee must
place the quarterly program/issues reports in the PI file, it is
important that adequate records are kept. |

The right of preemption — should the licensee determine 'that
any material broadcast by broker is unacceptable or if, the
licensee determines that the public interest would be served by
substituting a program in lieu of the program scheduled by' the
broker, the licensee must have the absolute right to preempt.'

I

ONCE EXECUTED,

MUST BE FILED WITH THE FCC AND MUST BE PLACEII) IN THE
PUBLIC INSPECTION FILE OF THE STATIONS INVOLVED.

*It is still an open question whether any sponsorship announcement should
be made identifying the broker. I
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TV LMAs

While the LMA practice has evolved in radio, such arrangements have now
spilled over into television. In the Omnibus TV Rule Making, (10 FCC Rcd 3524
(1995)), the Commission addressed TV LMAs and proposed to treat TV
arrangements under the same regulations as are applicable to radio.

During the pendency of the proceedings, the Mass Media Bureau will apply
an Interim Policy promulgated in June 1995. Under that policy, the Bureau will not
approve time brokerage-type LMAs where the broker seeks both to finance the
station acquisition and to hold an option to purchase the station. Where a broker is
lending funds, the loan may be secured by the station's assets and/or a pledge of the
licensee's stock, but cannot be dependent whatsoever upon the LMA. That is,
default or termination of the LMA cannot trigger acceleration of repayment of the
loan. Additionally, purchase options must be of an "appropriate duration” and must
not involve upfront payments of all, or substantially all, of the station's value.

The Bureau will require full documentation from a TV applicant proposing
station operations under an LMA, where the licensee broker would be either a
lender or an option holder (but, under the Bureau policy, could not be both). Such
documentation would include the LMA agreement and, where applicable, the loan
agreement, the promissory note(s), the security agreement, the pledge agreement
and the option agreement. Applications currently on file should be amended to
reflect this "interim policy."

Finally, the Bureau stated that these limited combinations of an LMA and an
option, or an LMA and a loan, are "appropriate accommodations” during the
pendency of the overall TV ownership and attribution rule making.

The Bureau emphasized that approvals will be conditioned on the outcome
of the rulemaking and that this interim policy should not be viewed as a
prejudgment of the Commission's final decision in its rulemaking proceedings.

As previously indicated, Section 202(g) of the 1996 Telecom Act provides
for the continuation of TV LMAs. The Conference Report, however, speaks of
grandfathering LMAs without qualification of the service in which they may be
operating. Conf. Rept. at 163. The Act does not provide antitrust immunity. See
Part XII.
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The Sale of an LMA-Involved Station

When a brokering station is sold, an existing brokerage agreement that
would be barred by the rules if entered initially at the time of the sale may be
transferred, subject to the limitation listed in the accompanying footnote.*’

The new owner may enjoy all rights and limitations with respect to the
multiple ownership rules as the original owner, but only for the duration of the term
of the agreement in effect at the time of transfer. Thus, if a licensee's combined
audience share in a large market for a station it owns and one it brokers grows to
exceed 25 percent during the term of the agreement (or if it exceeded 125 percent
initially but was grandfathered), that licensee's interests can be sold as a
combination and the brokerage agreement can continue in effect for the duration of
the initial term of the brokerage agreement. Similarly, if a grandfathered brokerage
agreement in a smaller market permitted a licensee to own and broker stations
comprising 50 percent or more of the stations in the market, the brokerage
agreement could remain in effect for a new owner, for the duration of the initial
term of the brokerage agreement. Options to renew or extend time brokerage
agreements involving unreasonably long terms in such agreements may call into
question a licensee's control of its station. 9 FCC Red 7183 (1994).

The 1996 Telecom Act contains a provision designed to assure that this
legislation does not deprive the public of the benefits of existing TV LMAs that
were otherwise in compliance with the Commission's regulations at the time of
enactment. Section (202(g)).

F. ONE-TO-A-MARKET RULE

The so-called one-to-a-market rule prohibits an individual or entity from
having an attributable interest in both a radio station (AM or FM) and a TV station
if the AM's 2.0 mV/m or the FM's 1.0 mV/m contour encompasses the entire
community of license of the TV station, or if the TV's Grade 'A contour

*’The purchaser of a station or stations involved in a brokceragq| agreement
cannot create a new violation or exacerbate an existing violation of the rules by that
acquisition. Thus, for example, a station combination that involves a brokerage
agreement and that exceeds the 25 percent audience share limit, but is nonetheless
permissible under the rules, could not be acquired by a party with another station in
the same market. A similar station combination with an audience slhare of 24
percent could not be acquired by a licensee with a station enjoying a three percent
share in the same market.

151



encompasses the entire community of license of the AM or FM station. (FCC Rule
73.3555(c)).

However, there is an exception for UHF and radio stations. The FCC will
consider, on a case-by-case basis, applications for the common ownership of a radio
station and a UHF television station in the same market. (FCC Rule 73.3555,
note 7). There is no prohibition with regard to ownership of an AM-FM
combination in the same market.”®

G. TELEVISION DUOPOLY RULE

A party may not have an attributable interest in two television stations if the
Grade B contour of one TV station overlaps the Grade B contour of the other TV
station. (FCC Rule 73.3555(b)). Section 202(c)(2) of the 1996 Telecom Act
directs the FCC to conduct a rulemaking proceeding to determine whether it should
retain, modify or eliminate this provision.

H. CROSS INTEREST POLICY

For many years, the Commission had a policy that prevented individuals or
entities from having a "meaningful” cross-interest in two co-located stations, or a
daily newspaper and a station, or a cable system and a television station. This
policy was applied on an ad hoc basis to various positions and interests in the
involved entities. While not in itself part of the multiple ownership rules, this
policy controlled the ability of entities to create relationships with more than one

**The Commission will entertain requests to waive these restrictions on a
case-by-case basis. The Commission will look favorably upon waiver applications
that meet either of the following two standards: (1) those involving radio and
television station combinations in the top 25 television markets where there will be
at least 30 separately owned, operated and controlled broadcast licensees after the
proposed combination; or (2) those involving "failed" broadcast stations that have
not been operated for a substantial period of time, e.g., four months, or that are
involved in bankruptcy proceedings. Other waiver requests will be evaluated on a
more rigorous case-by-case basis. The Commission will consider such factors as
economies of scale, the class and size of the station involved and the ownership of
other media by the petitioning party. 4 FCC Rcd 1741, 4 FCC Rcd 6489 (1989).
The 1996 Telecom Act has directed the Commission to extend its waiver policy to
the top 50 markets, consistent with the public interest, convenience and necessity.
1996 Telecom Act Section 202(d).
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media voice in the same market. In 1989, the Commission redefined that policy. It
specifically held that the policy did not apply to consulting positions or advertising
agencies, time brokerage agreements but retained that policy only in regard to joint
ventures, key employee relationships and nonattributable equity interests. 4 FCC
Recd 2208 (1989). The Commission is currently reviewing this policy in a far
ranging proceeding. (Docket 94-150).

I. DISTRESS SALES

In order to increase minority ownership of broadcast faciljties, the
Commission has adopted a distress procedure that is an exception to the
Commission's policy barring the sale of a broadcast facility by a paxty whose
qualifications have been questioned, until the time that these questions 'have been
favorably resolved.

Under the Commission's "distress sale" policy, a broadcaster whose license
has been set for revocation or whose renewal application has been designated for
hearing may sell the station to a minority enterprise. The buyer must meet FCC
qualifications, and the minority ownership must exceed 50 percent or be controlling.
A limited partnership can qualify as a minority enterprise if the general partner is a
minority who holds at least 20 percent interest and will exercise complete control
over the station's affairs. The buyer must buy the station before the start of the
revocation or renewal proceedings and the price must not exceed 75 percent of the
fair market value of the station.

Parties planning to utilize a distress sale transaction are cautioned that the
Commission expects a detailed showing of valuation of the station before approving
such a transaction. The buyer and seller must each retain an appralser and each
must submit an appraisal of the station's fair market value as of the time the
station's renewal application was designated for hearing. The average of these two
appraisals will constitute the fair market value. If the difference between the two
appraisals exceeds the average by five percent, the parties must jointly select a third
appraiser, and the average of the three appraisals will constitute the fair price. The
Commission will not approve a sale in which the ratio between the purchase price
and the fair market price exceeds 75 percent. In order to expedite distress
transactions, the Commission authorized the staff to act on these applications under
delegated authority. 77 FCC 2d 156 (1980).

This policy, initially invalidated by the Court of Appeals, was upheld by the
Supreme Court in Metro Broadcasting Co.. Inc. v. ECC, 497 U.S. 547 (1990).

153



The Supreme Court's decision in the Adarand® case has put into question
the continued validity of the Metro determination.

J. TAX CERTIFICATES

Section 1071 of the Internal Revenue Code conferred upon the Commission
the power to issue tax certificates dependent upon its finding that a sale or exchange
of property is "necessary and appropriate” to effectuate the adoption of a new policy
or a change in an existing policy relating to the ownership and control of
broadcasting properties. This section of the Code was deleted in 1995, and that
section no longer is applicable to sales and exchanges on or after January 17, 1995.
(Pub.L. 104-7, § 2(a), Apr. 11, 1995).

K. CITIZENSHIP REQUIREMENTS

Restrictions on alien ownership of broadcast stations arose out of the
congressional concems that national security might be endangered if noncitizens
controlled the country's mass media. Section 310 of the Communications Act bars
the Commission from issuing a broadcast license to:

o aforeign government or its representative;
e any alien or the representative of any alien;
e  any corporation organized under the laws of a foreign country;

e any corporation of which more than one-fifth of the capital
stock is owned of record or voted by aliens, or their
representatives, or by a foreign government or representative
thereof, or, by any corporation organized under the laws of a
foreign country; or

e any corporation directly or indirectly controlled by any other
corporation of which more than one-fourth of the capital stock
is owned of record or voted by aliens, their representatives, or
by a foreign government or representative thereof, or by any
corporation organized under the laws of a foreign country, if

*® Adarand Construction, Inc. v. Pena, U.S. , 115 S.Ct. 2097
(1995).
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the Commission finds that the public interest will be served |by
the refusal or revocation of such license.

Applicants for a construction permit or license must certify that they are in
compliance with this statutory requirement. The previous ban on alien officers or
directors was repealed by the 1996 Telecom Act.

L. TENDER OFFERS AND PROXY CONTESTS

As a result of uncertainties arising from the new techniques oil" corporate
acquisition, the Commission has adopted a policy statement regarding the
procedures to be followed in tender offers and proxy contests. The Commission
recognized that the utilization of the "long form" application process (ECC Forms
314 and 315) would call for an inordinate delay that would, in itself, frustrate the
effectuation of the offer.

The Commission adopted a "trustee" approach under whichI the party
seeking to acquire the station would nominate a "trustee” who would operate the
station during the pendency of the long form proceeding looking to the ultimate
approval of the transaction. The trustee would assume control pursuant to a "short
form" Form 316 application that is not subject to the prolonged proceedings
applicable to its long form counterparts. The Commission would issue a Special
Temporary Authorization for the interim operation, with the trustee being obligated
to:

«  guard the assets of the station;
»  continue the broadcast operations; and
» act in a manner that facilitates the underlying transaction.

During the pendency of the trustee's stewardship of the station, the offeror
would be barred from exercising any control over the station.

If the Commission ultimately approves the long form application, the offeror
would take over the station. If the Commission ultimately denies thé long form
application, it would be the trustee's responsibility to find an alternate purchaser.
59 RR 2d 1536 (1986), pet. rev. dism sub. nom. Office of Communications of the
United Church of Christ v. FCC, 826 F.2d 101 (D.C. Cir. 1987).
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PART IV - STATION MANAGEMENT

A. HOUSEKEEPING DETAILS

Although the following subjects are treated elsewhere in this volume, here
are some of the important management routines that a broadcaster should|follow:

1. Setting up a public inspection file system and follow-up procedures.
(See p. 54).

2. Setting up a community relations (ascertainment) procedure and
responsive action. (See p. 79).

3. Setting up an EEO self-assessment procedure and measures to meet
perceived inadequacies. (See p. 161).

4.  Setting up a payola/plugola certification procedure. (See ﬂ 7).

5.  Setting up procedure for payment of regulatory fees. (See
Appendix I).

6. Keeping the FCC advised of any change in the official mailing
address. (FCC Form 5072).

The running of a broadcast station is subject to the overriding Commission
policy that the licensee of a broadcast facility bears the ultimate nondelegable
responsibility for the operation of that facility.

Broadcasters should take continuing steps to impress upon all personnel —
no matter what their individual contractual arrangements may be — thatithe licensee
expects all persons to act in a manner that will respect and protect that licensee
responsibility either on the air or in contact with the community.




B. NETWORK RELATIONS
1. General Rules

The FCC prohibits a station from obtaining the right to the exclusive use of
a network service in its market area. Specifically, a broadcast station is prohibited
from entering into an arrangement with a network that hinders another station
serving a substantially different area from broadcasting any network program. A
station may obtain "first call" rights within a station's primary service area (for
radio) or its community of license (for television), but other stations must remain
free to seek permission to air uncleared programs.

The explosive growth in the number of radio stations and the declining
power of individual radio networks has led to the elimination of almost all of the
radio station/network controls. Still in effect is the rule that bars a network
arrangement under which another station serving the same community is prevented
from carrying network programs not taken by the first station. This rule does not
bar a station from having "first call" upon a network's programs within its primary
area. (FCC Rules 73.132, 73.232).

Similar changes, through less drastic, have taken place in the relationship
between television networks and their affiliates.

The rule that barred network ownership of a station in a market that has so
few (or unequal) stations that "competition would be substantially restrained” has
been deleted. Similarly deleted was the "secondary affiliation" rule, which required
that in markets where two of the three traditional networks have an affiliate, a
network with no affiliate must offer its prime time and weekend sport events to the
independent station with comparable facilities before offering them to either of the
two affiliated stations. Both of these rules were deleted effective April 26, 1995.
10 FCC Red 4538 (1995).

Pursuant to the directive of the 1996 Telecom Act, the FCC repealed
Section 73.358(g) pertaining to the "dual network" operations. That rule prohibited
television stations from affiliating with a network that maintains more than one TV
network unless the networks are not operated simultaneously or unless there was no
substantial overlap between their affiliates. As now in effect, the newly formulated
rule permits a TV station to affiliate with an organization that maintains two or more
networks unless such dual or multiple networks are composed of: (1) two or more
of the four existing networks (ABC, CBS, NBC, FOX); or (2) any of the four
existing networks and one of the two emerging networks (WB, UPN). The
limitations do not apply if the networks are not operated simultaneously, or if there

159



is no substantial overlap in the territory served by the group of stations comprising
each network. FCC 96-91 (released March 8, 1996).

The Financial Interest and Syndication (FINSYN) rules were deleted
effective November 10, 1995. These rules, which have been sngmﬁcantly altered
over the years, related to active syndication on the part of TV networks their
involvement in the first-run nonnetwork market, warehousing of programs and the
acquisition of a continuing financial interest or syndication right in any first-run
nonnetwork program (unless the network has solely produced the| program).
10 FCC Rcd 12165 (1995).

Another long-standing network related rule that was repealed by the FCC
was the Prime Time Access Rule, that prohibited network-affiliated statlons in the
top 50 markets from broadcasting more than three hours of network programs (or
former network programs) during the four prime time viewing hours. That rule,
promulgated in 1970 sought to prevent network dominance of TV statlon time, a
situation that no longer existed a quarter of a century later. The repeal lof that rule
became effective August 30, 1996. 11 FCC Rcd 546 (1995).

2. TV/Network Rules Still in Effect

After the deletion of the rules discussed above, there are still regulations in
effect that govern the TV station/network relations. These are as follows:

a)  Exclusive Affiliation. A station may not have|a network
contract that bars the station from carrying the programs of another network. (FCC
Rule 73.658(a)).

b)  Territorial Exclusivity. A network affiliation contract may not
bar another station in the affiliate’s community from carrying that network's
programs that the affiliate does not take. This rule does not prohibit the granting to
an affiliate of a first call on the network's programs. (FCC Rule 73.658(b)).

¢)  Option Time. A station may not enter into an agreiment with a
network under which the station is hindered from scheduling programs before the
network agrees to utilize the time during which such programs are scheduled or
under which a station is required to clear time already scheduled when lthe network
seeks to use that time. (FCC Rule 73.658(d)).

d)  Rejection Right. A station may not enter into a contract with a
network under which the station is prevented from rejecting a program that the
station believes to be unsuitable or contrary to the public interest or substituting a
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program that the station believes to be of greater local or national importance.
(FCC Rule 73.658(¢)).

e)  Dual Network Operation. See p. 159 supra.

f) Control of Station Rates. A network cannot control an
affiliate's rates for other than network programs. (FCC Rule 73.658(h)).

g) Network Representation. A network affiliate cannot be
represented by its network in the sale of nonnetwork time. Networks, however,
may represent their owned stations. (FCC Rule 73.658(i)).

C. EEO PROCEDURES

Employment discrimination on the basis of a person's race or color, religion
or creed, sex, national origin, age, disability or veteran status is prohibited in this
country as a result of congressional enactment and various state laws.

Federal laws are administered by the Equal Employment Opportunity
Commission (EEOC) and by individual government agencies. State laws are
administered by the appropriate state agencies. There are also various individual
remedies available to parties. Broadcasters also are subject to specific EEO rules
and policies promulgated by the FCC, which are discussed in detail below. Under
FCC rules, nondiscrimination is not enough. Licensees are required to take
specific, systematic and positive steps to facilitate the employment of women and
minorities.

The FCC has determined that stations that discriminate on the basis of race,
color, sex, religion, or national origin do not operate in the public interest. As a
result, the FCC requires all licensees to have an EEO policy that prohibits
discrimination on the basis of those characteristics, and to establish and effectuate an
EEO program that encourages positive steps to recruit, hire and promote women
and minorities.

If a licensee's record is unsatisfactory, the FCC may take various actions,
including denial of a license renewal. The FCC also has an arrangement with the
EEOC under which the EEOC notifies the FCC of action on discrimination
complaints filed against broadcasters. One purpose of this "Memorandum of
Understanding,” therefore, is to permit the FCC to take its own actions, warranted
by the EEOC determination, the licensee's response and other matters of record.
Another purpose is to allow the FCC to send the EEOC information on complaints
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of discrimination. 70 FCC 2d 2320 (1978). Accordingly, the development and
implementation of an effective EEO program is of crucial significance to each and
every broadcaster.

In order to evaluate a licensee's compliance with its EEO requirements, the
FCC requires the filing of certain reports. All broadcasters who employ five or
more full-time employees must fill out completely and file an Annual Employment
Report (Form 395-B) by May 31 of each year. (See p. 52 supra.). A station with
fewer than five full-time employees is not required to fill out the form completely,
but must return the form after indicating that it has fewer than five full-time
employees. The Annual Employment Report presents a profile of the station's staff,
in terms of race, ethnicity and sex.

Applicants for a construction permit for a new station or who request
consent to acquire an existing station, and propose to employ five or more full-time
employees, are required to file a Five-Point Model EEO Program (Form 396-A).

All broadcasters who employ five or more full-time employees are required
to file an Eight-Point EEO Program Report (Form 396) when they apply for a
renewal of their license. For all stations, this EEO program must be designed to
assure equal employment opportunity for women and for other protected group
members of minorities which, in the aggregate, represent five percent or more of
the available labor force in a station's area. Although licensees with less than five
full-time employees are not required to file a written EEO program, they
nevertheless are encouraged to design and implement such a program and are
covered by the FCC's EEO rules. Appendix A contains the latest versions of Forms
395-B and 396.

There are several methods and times at which the FCC reviews station
compliance with the EEO regulations.

1.  Renewal Time

In reviewing a licensee's record at renewal time, the FCC uses a two-step
approach to determine whether the station's EEO efforts have been satisfactory.
The first step involves the examination of a station's entire record, including the
station's EEO program, any EEO complaints, the composition of the local labor
force, the station's staff (as set forth in its annual Form 395-B), and its record of
hires and referrals. Stations that meet the stated criteria are recommended for
renewal. Stations that do not pass the guidelines or that are the subject of
EEO-related complaints are subjected to further inquiry by the way of the letters
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requesting documentation of hiring procedures, composition of applicant pools and
recruitment sources.

The Commission also uses numerical criteria to determine the effectiveness
of a station's EEO efforts. Under these "employment profile screening guidelines,"
the Commission divides a station's staff into job categories and requires a stated
minority (and female) employment level, depending on the size of the station. For
stations with 11 or more full-time employees, the FCC's processing guidelines
impose a "50/50" standard looking for a minority/female profile at 50 percent of
their civilian labor force availability with respect to all full-time station jobs and for
the "top-four" job categories (officials and managers, professionals, technicians and
sales workers). For stations with between five and ten full-time employees, the
FCC guidelines establish a "50/25" standard, which looks for minority/female
employment at 50 percent of "parity” overall and at 25 percent of parity in the top
four job categories.

The basic document for determining compliance with the processing criteria
is the U.S. Census. It shows the availability of minorities and women in the labor
force of the Metropolitan Statistical Area (or county, if the station is not located in
an MSA). The Commission now uses the 1990 census data. Information
concerning a specific market can be obtained from the FCC's EEO branch at (202)
418-1450. :

Stations often find themselves in the situation of having to utilize labor force
data for an MSA which do not actually reflect their own communities or areas. The
proponent of such approach must meet a three-part test. In a recent case (11 FCC
Red 2403 (1996)), the Commission stated:

In certain circumstances, we permit licensees to use alternative labor
force data if they can demonstrate that the use of such data is
appropriate. The standard for such a request is a three part test: (1)
the distance of the station from the areas with significant minority
population is great; (2) commuting from those areas to the station is
difficult (such difficulties may be based on distance but may also be
based on other factors such as lack of public transportation); and (3)
recruitment efforts directed at the MSA minority labor force have
been fruitless.

It is extremely important that information filed with the Commission,
initially or in response to inquiries, be as accurate as possible. In Beaumont Branch
of the NAACP v. FCC, 854 F.2d 501 (D.C. Cir. 1988), the court ruled that the
FCC was required to hold a hearing on a license renewal application where there
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was a "pattern of inconsistencies and misstatements that marked the licensee's
communications... with the FCC."

Under the FCC's current efforts-based approach to EEO, licensees must
keep track of the race and gender of applicants and referral sources from which
applicants learn of job vacancies. The Commission has concluded that the gathering
of information regarding an applicant's sex or race, if done solely for the [purpose of
preparing reporting information, "will not subject licensees to liability under state or
federal antidiscrimination laws." 4 FCC Red 1715 (1989).

Stations are expected to maintain and monitor their recruitment efforts on a
continuing basis, not just during the reporting period. Moreover, licensées "should
engage in self-assessment periodically throughout the license term, not just at the
end of the term, "

In almost all EEO-related cases where the Commission had imposed
forfeitures or reporting requirements or granted short term license renewal the
stations had not been found guilty of discrimination. Sanctions were imposed
because of several main shortcomings:

. Failure to conduct adequate recruitment. As reflected inl the recent
forfeiture cases, the Commission has placed even greater emphasis on
the need to recruit minorities and women for station job oprnings.

. Failure to keep adequate records. When a Petition to Deny 1s filed,
or when the Commission inquires as to the station's EEO record it is
imperative for a station's successful defense that it maintain records of
openings that have become available, of persons or organizations
informed of the job availability, of the form of notification, of
applicants who have contacted the station as a result of these
notifications, of the source of other referrals, of the ide'ntity of the
person who had been hired and of the source of that referral.

. Failure to "self-assess.” The FCC expects stations to examine their
referral sources periodically to determine if these sources dre effective
in providing applicants and to seek other referral sources if the
existing sources are unproductive. Faced with this r%qulrement

“It must be stressed that mere compliance with FCC processing criteria is
not enough. The station must maintain adequate records documenting its EEO
efforts. (FCC 96-250 released July 29, 1996).
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broadcasters should maintain "referral productivity charts" on which
there is an indication of the effectiveness of a person or organization
in providing referrals.

It is extremely important that a notification of job availability contain an
indication as to how long the position will be open. There is nothing more
discouraging to an applicant — and more conducive to a suspicion of discrimination
— than to apply for a job and be told that the job had been filled.

A recent decision by the Supreme Court, Adarand Construction, Inc. v.
Pena, __ US. __, 115 S.Ct. 2097 (1995), has been cited as the basis for
challenging the validity of the Commission's EEO rules. The Commission has
rejected that challenge.

"The requirements imposed by our EEO Rule, are fundamentally different
from a race-based preference program such as that at issue in Adarand. The Rule
does not require that any person be hired or accorded a hiring preference based on
racial or ethnic status. Rather, it requires that licensees make efforts to recruit
minority and women applicants so that they will be ensured access to the hiring
process. The ultimate decision as to whether to hire a particular applicant may be
premised upon any non-discriminatory considerations, without regard to the
applicant's race, ethnicity, or gender status. Further, our Rule does not require
licensees to hire any prescribed "quota” of minorities or women. Thus, our EEO
Rule imposes no requirement that would operate to deprive any person of a benefit
he or she might receive but for his or her race, ethnicity, or gender." 11 FCC Red
5154 (1996).

There has been no judicial determination of the validity of the Commission's
rationale.

2. Interim Review — Television

Pursuant to the congressional directive contained in the 1992 Cable Act, the
Commission enacted a mid-term EEO review procedure under which it conducts a
mid-term review of the employment practices of each television station at two and
one-half years following the station's most recent license expiration date. The
Commission will use the employment profile information provided on the first two
Form 395-B reports submitted, following such license expiration date, to determine
whether a television station's employment profiles, as compared to the applicable
labor force data, are in compliance with the Commission's processing criteria.
Television stations whose employment profiles fall below the processing criteria will
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receive a letter noting any necessary improvements identified as a result of the
review. 8 FCC Rcd 5389 (1993).

D. MAIN STUDIO LOCATION

In 1987, the Commission amended the main studio location rule for radio
and television stations to permit stations to locate their main studios within the
principal community contour (city grade contour).*’ In addition, stations were no
longer required to originate a majority of their nonnetwork programming from their
main studios or other points situated within the station's community of license.
2 FCC Rcd 3215 (1987).

The main studio rule set out certain equipment and personnel requirements
designed to facilitate service to the community.

To fulfill this function, a station must equip the main studio vlvith
production and transmission facilities that meet applicable standards,
maintain a continuous program transmission capability, and maintain
a meaningful management and staff presence. Maintenance' of
production and transmission facilities and program transmission
capability will allow broadcasters to continue, at their option, and as
the marketplace demands, to produce local programs at the studio.

A meaningful management and staff presence will help expose
stations to community activities, help them identify commupity
needs and interests and thereby meet their community service
requirements. The term 'main studio' continues to designat'e a
broadcast station's only studio when no auxiliary studio' is
maintained. If a licensee has two or more studios that meet|the
applicable criteria, it may select one (within its community contour)
to designate as its main studio. 3 FCC Recd 5024 (1988).

A station may have a number of auxiliary studios whose location and
equipment are at the licensee's discretion. It is the station's main studio that is the
subject of FCC concern.

“'The principal community contour is the 5.0 mV/m contour for AM; and
the 3.16 mV/m contour for FM. The principal community contmlgr for TV
depends on the frequency of the station. For channels 2-6 it is the 74 dbu contour;

for channels 7-13 it is 77 dbu contour; and for UHF stations it is 80 dbu 'fontour.
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In 1991, the Commission mandated that all stations employ at least one full-
time management-level person and one full-time staff person at their main studios.
The rulings suggested that it need not be the same two people, but some
management-level person and some staff person must always be at the main studio
during regular business hours. 6 FCC Rcd 3615 (1991); 6 FCC Red 4172 (1991).

In 1992, the FCC relaxed its main studio requirements. Henceforth, a main
studio will have a "meaningful managerial presence” where management personnel
report to work at the main studio on a daily basis, spend a substantial amount of
time there and use the station as a "homebase."” The Commission identified the
following persons as constituting management personnel for purposes of the main
studio rule: president or other corporate officer, general manager, station manager,
program director, sales manager, chief engineer with managerial duties, news
director, personnel manager, facilities manager, operations manager, production
manager, promotion director, research director, controller, and chief accountant.

To the extent that the staff person may fully perform station
functions with time to spare, and coverage of the main studio
permits, that person may also take on responsibilities for another
business, as long as the main studio remains attended during normal
business hours. 7 FCC Rcd 6800 (1992).

When a station is subject to an LMA, staff may be shared with the brokering
station with whom the license shares a main studio, but not management, because
the latter arrangement could violate the Commission cross-interest policy. DA 92-
1607, released Dec. 2, 1992.

When a station's main studio is located outside the community of license,
the station is required to maintain a toll free number for the residents of that
community if there would be a charge involved in calling the main studio. 7 FCC
Red 7891 (1992). -

The following stations are not required to maintain a main studio within
their principal contours:

1. AM stations licensed as synchronous amplifier transmitters (AM
boosters).

“The Commission specifically noted that where stations have only one
studio and fewer than four employees, where these employees report to the main
studio "we have no intention of limiting their ability to leave the studio to conduct
station business. "
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2. An FM station whose main studio is located at the co-located main
studio-transmitter site of the commonly owned AM station licensed to the same
principal community.

3.  Any AM, FM or TV broadcast station whose main studio Iis located
in the community to which the station is licensed to serve at a point situated outside
the principal community contour. Or

4. AM, FM or TV stations, when good cause exists for lmlming the
main studio outside the station's principal community contour and that to do so
would be consistent with the operation of the station in the publiq interest.
A specific waiver is required.

AM stations that simulcast on a frequency in the 535-1605 kHz band and on
a frequency in the 1605-1705 kHz band need only have the studio be located within
the 5 mV/m contour of the lower band operation during the term of the
simultaneous operating authority. Once the lower band operation has been
terminated, the higher band station must have a properly located main studio.

The main studio may be relocated under the following circumstances:

. from one point to another point within the principal community
contour or from a point outside the principal community contour to
one within it, without specific FCC authority, but notification to the
FCC in Washington shall be made promptly; and

. from a point within the principal community contour to one outside it
or from one such point outside the community contour to another,
only by first securing FCC approval.

No FCC consent is necessary for the relocation of the main studiolof an FM
station to the co-located main studio-transmitter site of a commonly owned AM
station licensed to the same principal community.

NOTE: It is illegal to maintain a studio in the United States from which
programs are transmitted to a radio station in a foreign country for the purpose of
being broadcast from any radio station in that country into the United States without
first obtaining FCC approval. 47 U.S.C. 325(c).
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E. TOWER PAINTING AND LIGHTING

For many years the Commission placed the responsibility for tower
maintenance and lighting upon the station licensees. In a significant change of
policy, the FCC has adopted new rules that shift the primary responsibility for
painting and lighting antenna towers from the licensees to the tower owners. The
new rules require owners of towers that require FAA approval to register their
structures with the FCC. All tower registrations (broadcast, cellular, etc.) will be
maintained in a single, comprehensive database that will be available to the general
public. Tower owners will be able to register their towers through electronic or
conventional mail. (FCC 95-473, released Nov. 30, 1995).

After the new rules are implemented, tower owners will be the FCC's
primary point of contact for resolving tower-related problems.  However,
broadcasters who lease tower space will not be completely relieved of responsibility.
The FCC will continue to hold nonowner licensees equally responsible for tower
maintenance. The agency will also initiate enforcement actions against non-owner
licensees if the tower owner cannot be contacted. Apparently, the FCC has taken
this approach out of concern that tower owners may be less inclined (than FCC
licensees) to take swift corrective action on painting or lighting problems. By
holding licensees and tower owners equally responsible for tower painting and
lighting, the FCC has addressed this concern.

In response to a question posed by an FCC Commissioner at the November
28, 1995, FCC Open Meeting, FCC staff indicated that the new rules do not require
the FCC to notify licensees when they become primarily responsible for their
tower's painting and lighting due to the owner's negligence. Therefore, each
licensee should continue to monitor its tower's lights, and the condition of its
tower's paint, to avoid liability for the tower owner's negligence.
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Owners of existing towers must register their structures in accordance with
the following schedule:

State: Date to file by:
Michigan, Montana, Arizona, Hawaii, North July 1-October 31, 1996
Carolina, Alaska, New Mexico, New York,

Massachusetts, Missouri

Illinois, Wyoming Nov. 1-30, 1996
Nevada, Oklahoma, Puerto Rico Dec. 1-31, 1996
California, Ohio Jan. 1-Feb. 28, 1997
Iowa, Virginia March 1-31, 1997
American Samoa, Gulf of Mexico, Georgia, April 1-30, 1997
Guam, Northern Mariana Islands, Virgin

Islands

Louisiana, Maine, Rhode Island May 1-31, 1997
Colorado, Minnesota June 1-30, 1997
Nebraska, Pennsylvania July 1-31, 1997
Florida, Indiana Aug. 1-Sept. 30, 1997
Delaware, Kansas, Washington Oct. 1-31, 1997
New Hampshire, Oregon, West Virginia, Nov. 1-30, 1997
Wisconsin

Alabama, District of Columbia, Maryland Dec. 1-31, 1997
Arkansas, North Dakota, Utah Jan. 1-31, 1998
Idaho, Mississippi, South Dakota, Vermont Feb. 1-28, 1998
Kentucky, Tennessee March 1-31, 1998
New Jersey, South Carolina, Connecticut April 1-30, 1998
Texas May 1- June 30, 1998

A tower registration form (FCC 854-R) is included in Appendix A. The
owner of the tower must supply a copy of that form to each tenant
licensee/permittee. In case of discrepancies between the information contained in
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the registration form and the licensee's operating authority, the FCC must be
notified.

F. LICENSEE PARTICIPATION IN DRUG TRAFFICKING

On September 29, 1989, the Commission issued a public notice regarding
licensee participation in drug trafficking. 4 FCC Rcd 7533 (1989).

Because of the importance of this document it is reproduced here in its
entirety, except for legal citations.

Broadcasters are encouraged to make this policy statement available to their
employees.

Text of FCC Policy on Drug Trafficking

This public notice clarifies Federal Communications
Commission policies regarding the participation of private radio,
common carrier, broadcast, and other licensees in drug trafficking.

Eradicating illicit trafficking in narcotics, drugs and other
controlled substances today is a major Federal public policy priority.
This is evidenced by congressional, judicial and presidential actions
and declarations. Last year, for example, Congress passed the Anti-
Drug Abuse Act of 1988, which includes a provision (Section 5301)
permitting judicial denial of federal benefits to persons convicted of
drug offenses. The President recently transmitted to Congress his
plan for implementing that statute. Drug trafficking is severely
affecting the health and safety of millions of Americans, and the
contribution that they could otherwise make to our society. As
President Bush recently stated:

All of us agree that the gravest domestic threat facing
our nation today is drugs. Drugs have stained our faith
in our system of justice. Our courts, our prisons, our
legal system are stretched to the breaking point. The
social costs of drugs are mounting. In short, drugs are
sapping our strength as a nation.

The Commission has no evidence indicating that the incidence
of drug trafficking on the part of FCC licensees, or the employees of
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licensees, exceeds that of American society generally. "Ifhe
Commission nevertheless regards drug trafficking as a matter of the
gravest concern and intends to apply policies that reinforce both
private and government efforts to eradicate drug trafficking. |

Accordingly, absent extenuating or mitigating circumstances,
the Commission intends promptly to take all appropriate steps,
including initiation of license revocation proceedings, where
information comes to our attention that FCC licensees or their
principals have been convicted of drug trafficking. While our
statement today is intended to apply to licensees in all FCC services
and is not motivated by a concern regarding any particular serwce,
we note that drug trafficking convictions fall within the scopeI of
conduct the Commission may consider under existing policy in the
broadcast area.

In addition, licensees and permittees in all services are adviSed
that the Commission encourages maximum possible effort on their
part to stem the national problem of drug trafficking. In this regard,
the adoption of drug counseling, drug education, and other similar
programs by licensees and permittees is encouraged. Licensees and
permittees should also prohibit the use of drugs by employees while

at work. [
|

*¥% |

I
In January 1991, the Commission revoked the license of WKSP,'Kingstree,
South Carolina, based on the drug conviction of a principal and the station's failure
to report that drug conviction. 6 FCC Rcd 340 (1991), aff'd 6 FCC Rcd 4823
(1991). See also 10 FCC Red 3950 (1995). '
|
G. TIME BROKERAGE !
Time brokerage is the sale by a licensee of discrete blocks of air time to a
broker who supplies the programming and sells commercial spot announcements
during the brokered time period. |

If more than 15 percent of a radio station's time is brokered by another radio
station, the arrangement is subject to specific ownership and reporting rules. See
p. 144. I
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Historically, time brokerage has been used to provide specialized
programming, particularly foreign language programming. The FCC originally
frowned upon the time brokerage concept, expressing concern that time brokerage
would allow licensees to abdicate their responsibility to program in the public
interest.

In 1980, the FCC decided to encourage time brokerage as a competitive
mechanism enabling the market to respond to audiences otherwise denied specialized
programming.

When negotiating a time brokering arrangement, it is essential, for the
protection of the licensee, that certain elementary issues be addressed and included
in the brokerage contract.

. Preservation of licensee control over all program and commercial
content.

. Adherence by the time broker to FCC rules on truth in advertising,
sponsorship identification and full disclosure regarding compensatory
arrangements.

. Periodic affidavits by time brokers attesting to compliance with FCC
rules and policies and station standards regarding program content and
continuity acceptance.

Licensees remain ultimately responsible for the programming aired during brokered
time, although individual brokers may also be held accountable for violations of the
FCC's rules.

Finally, it should be noted that, in the political broadcast context, the FCC
has stated that "time brokerage, by its very nature, can be considered a separate
‘class' subject to different lowest unit charge strictures.” However, not all time-
brokered programming can be considered a different class. For example, a
broadcaster who carries a general audience format, but brokers time for another
general format, could not establish a different lowest unit charge for each of the two
formats. On the other hand, the broadcaster who has a general format and brokers
time for specialized minority or foreign language programming should be able to
establish that the audience differences were such that having separate political rates
would be reasonable. 82 FCC 2d 107 (1980).

As the licensee is responsible for the material broadcast on the station, it is
IMPERATIVE that the licensee establish an effective method of controlling the
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material aired during the brokered period, particularly on foreign language
programs.

H. TERRITORIAL EXCLUSIVITY IN NONNETWO
ARRANGEMENTS

A television station may not enter into any arrangement with a non-network
program producer, distributor, or supplier that prevents or hinders another television
station located in a community over 56.3 kilometers (35 miles) away from
broadcasting any program purchased by the former station from such nonnetwork
program producer, distributor, or supplier, except that a television station may
secure exclusivity against a television station licensed to another designated
community in a hyphenated market. As used in this paragraph, | the term
"community" is defined as the community specified in the station's license.

A television station may, however, enter into a contract, arrangement or
understanding with a producer, supplier or distributor of a nonnetwork program if
that contract, arrangement or understanding provides that the broadcast station has
exclusive national rights such that no other television station in the Unlited States
may broadcast the program.

L. ENVIRONMENTAL REGULATIONS
RF Radiation
The National Environmental Policy Act of 1969 imposes upon the FCC the

duty of ensuring that its actions do not "significantly affect the human
environment."

In 1979, the Commission instituted proceedings to effectuate its
responsibility. One of the factors to be considered was human exposure to RF*
radiation from FCC-licensed sources. In 1985, the Commission adopted the RF
exposure standards promulgated in 1982 by the American NationalI Standards
Institute (ANSI). On August 1, 1996, the FCC adopted a Report and Order in
Docket 93-62 adopting new guidelines and methods for evaluating the
environmental effect of RF radiation. (FCC 96-326, released August 1, 1996).

“RF is the shorthand term for "radio frequency."
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The Commission adopted Maximum Permissible Exposure (MPE) limits for
electric and magnetic field strength and power density for transmitters operating at
frequencies from 300 kHz to 100 GHz. These MPE limits are generally based on
recommendations of the National Council on Radiation Protection and
Measurements (NCRP) and, in many respects, are also generally based on the
guidelines issued by the Institute for Electrical and Electronics Engineers, Inc.
(IEEE) and subsequently adopted by the ANSI as an ANSI standard (ANSI/IEEE
C95.1-1992). The Commission also adopted limits for specific absorption rate
(SAR) for evaluating certain hand-held devices, such as cellular and PCS
telephones, based on ANSI/IEEE and NCRP recommendations.

The new RF guidelines will apply to applications for stations filed with the
FCC after January 1, 1997. The Commission said this should provide a reasonable
transition period for parties to come into compliance with the new requirements.
Guidelines and requirements for evaluation of hand-held devices will apply
immediately.

The Commission also incorporated in its rules provisions of Section 704 of
the 1996 Telecom Act that preempt state or local government regulation of personal
wireless services facilities based on RF environmental effects, to the extent that such
facilities comply with the Commission's rules concerning such RF emissions. (FCC
96-326, released August 1, 1996).

The NAB publishes a widely circulated, and now being revised, monograph
A Broadcaster's Guide to FCC RF Radiation Regulation Compliance. Readers are
encouraged to consult the Guide for detailed technical specifications and comments.
A copy may be obtained by calling (800) 368-5644.

Any applicant for a construction permit or renewal must certify that the
grant will not result in an exposure of humans to radiation levels above the FCC
standards. 100 FCC 2d 543 (1985). As indicated on p. 14 supra., FCC
applications contain a certification to that effect.

PCBs

In 1976, Congress passed the Toxic Substance Control Act, directing the
EPA to regulate Polychlorinated biphenyls (PCBs). Many of the older
transformers, capacitors, voltage regulators and similar pieces of equipment used by

stations may contain PCBs. Three rules of particular interest to broadcasters are:

1.  all PCB transformers and high voltage capacitors must be marked to
indicate that they contain PCBs;
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2. vaults, doors and other similar means of access to a PCB transformer
must be marked; and

3.  large high-voltage capacitors and large low-voltage capacntors cannot
be used in any manner that poses any risk of exposure to food. 40 CFR Part 761.

The NAB has published A Broadcaster's Guide to EPA PCB_and UST
Regulation Compliance. Readers are encouraged to consult the guide for a detailed
technical discussion of this problem.

J.  LABOR RELATIONS

The field of labor law, generally, is beyond the scope of this work.
Nevertheless, as a service to broadcasters, we are listing six notices that are
generally required to be posted by federal law. It is suggested (and oftqn required)
that these notices be posted in a conspicuous place. There may be additional state-
required postings.

Equal Employment Opportunity — The EEOC requires employers with
at least 15 employees to notify employees and job applicants as to the law
prohibiting employment discrimination based on race, color, religion, sex,
disability, national origin and age, as well as the law mandating equal pay for equal
work. Stations that may be federal contractors or subcontractors have additional
requirements regarding veterans. For the EEOC poster covering these areas, call
(800) 669-3362 (TDD (800) 800-3302).

FCC Equal Employment Opportunity — FCC regulations also suggest
that licensee EEO programs include notification of employee and applicant rights.
NAB's Equal Employment Rights Notice helps provide such notification. Call
(800) 368-5644.

Wage and Hour — The Wage and Hour Division of the U.S. Department
of Labor requires notification of employee rights under the Fair Labor Standards
Act. The Division's poster covers such areas as federal minimum wage and child
labor. For this free poster call the Wage and Hour Division at (202) 219-7043 and
ask for WH Publication 1088. For more information on wage and hour law,
consult NAB's Wage and Hour Guide for Broadcasters. A copy may, be obtained
from NAB Services, (800) 368-5644.

In a decision with potentially industry-wide implications, an appellate court
has ruled that general assignment reporters, producers, directors and assignment
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editors of a certain Texas television station were not exempt from federal overtime
provisions, and were, therefore, entitled to time and a half for all hours worked in
excess of 40 hours per week. However, the decision was very fact specific and
made clear that it applied only to the operations of the station in question. Dalheim
v. KDFW-TV, 706 F.Supp. 493 (N.D. Tex. 1988), aff'd 918 F.2d 1220 (5th Cir.
1990).

However, on April 2, 1996, the U.S. Court of Appeals for the Second
Circuit reversed a lower court decision in Freeman v. NBC, 846 F.Supp. 1109
(S.D.N.Y. 1993) rev'd 80 F.3d 78 (2nd Cir. 1996). The circuit court ruled that the
Labor Department's interpretation of the artistic professional exemption is "non-
binding, outdated and inapplicable to the present case.” It also held that the lower
court erred by applying the interpretation to the "short test” for determining
exemptions of workers making more than $250 per week. The interpretation was
designed to apply only to workers making more than $170 but less than $250 per
week. The circuit court found the newspeople to be exempt as artistic professionals.

Polygraph Testing — Employees and job applicants must be notified
regarding prohibitions contained in the Employee Polygraph Protection Act. The
notice required by federal law can be obtained free from the Wage and Hour
Division at the number above. Ask for WH Publication 1462.

Family Leave — As of August 5, 1993, all employers with 50 or more
employees must post a notice of their employees' rights under the Family and
Medical Leave Act (FMLA). A poster that meets FMLA requirements is available
from the Labor Department by calling (202) 219-7043 and asking for WH
Publication 1420. The poster can also be found on page 31,839 of the June 4,
1993, Federal Register. In addition to the general notice requirements, employers
must also furnish more specific guidance on company policies and benefits, via
employee handbooks or written information when employees request FMLA leave.
NAB counsel Memo L-9305 outlines FMLA requirements. Stations should consult
with their own counsel regarding the best method of conveying FMLA information.

Job Safety and Health Protection — Federal law also requires that
employees be notified of occupational safety and health regulations. OSHA
Publication 2203 provides the required notice. Call (202) 219-4667.

In addition to the required notices mentioned above, stations should develop
a written sexual harassment policy, which should be posted in a conspicuous place
and distributed to all employees. Although a written policy is not required by law,
the EEOC has stated that lack of a written policy will be prima facie evidence that
an employer has condoned sexual harassment by its employees. A sample sexual
harassment policy is included as Appendix J. NAB's A Broadcaster's EEO
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Handbook contains detailed information on developing and implementing a sexual
harassment policy.

K. OPERATING HOURS

Commercial and noncommercial educational TV and commercial FM
stations are licensed for unlimited time operations, but application may be made for
voluntary share time operation.

Noncommercial educational FM stations are licensed for unlimited and share
time operation.

AM stations in the 535-1705 kHz band will be licensed for unlimited time.
In the 535-1605 kHz band, stations that apply for share time and specified hours
operations may also be licensed. AM stations licensed to operate daytime-only and
limited-time may continue to do so; however, no new such stations will be
authorized, except for full-time stations that reduce operating hours to da'ytime—only
for interference reduction purposes. (FCC Rule 73.1705).

There are detailed rules governing operation of daytime and limited-time
stations, including pre sunrise and post sunset.

The following are the minimum operating schedules:

Commercial Stations

1. AM and FM stations. Two-thirds of the total hou1|s that they
are authorized to operate between 6 a.m. and 6 p.m. local time and two-thirds of
the total hours they are authorized to operate between 6 p.m. and midpight, local
time, each day of the week except Sunday.

a) Class D AM stations that have been authorized nighttime
operations need comply only with the minimum requirements for operation between
6 a.m. and 6 p.m., local time.

2. TV stations. During the first 36 months of operation, not less
than 2 hours daily in any 5 broadcast days per calendar week and notj less than a
total of:

a) 12 hours per week during the first 18 months;
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b) 16 hours per week during the 19th through 24th months;
¢) 20 hours per week during the 25th through 30th months;

d) 24 hours per week during the 31st through 36th months;
or

e)  After 36 months of operation, not less than two hours in
each day of the week and not less than a total of 28 hours
per calendar week.

Visual transmissions of test patterns, slides, or still pictures accompanied by
unrelated aural transmissions may not be counted in computing program service.
(FCC Rule 73.1740).

Noncommercial Stations

Noncommercial educational AM and TV stations are not required to operate
on a regular schedule and no minimum hours of operation are specified, but the
hours of actual operation during a license period shall be taken into consideration in
the renewal of noncommercial educational AM and TV broadcast licenses.
Noncommercial educational FM stations are required to operate at least 36 hours per
week consisting of at least five hours of operating per day on at least six days of the
week. Stations licensed to educational institutions are not required to operate on
Saturday or Sunday or to observe the minimum requirements during vacation or
recess periods. (FCC Rule 73.561).

L. AUTHORITY TO REMAIN SILENT

When causes beyond the control of a licensee make it impossible to adhere
to the operating schedule or to continue operating, the station may limit or
discontinue operation for a period of not more than 30 days without further
authority from the FCC. Notification must be sent to the FCC in Washington,
D.C. not later than the 10th day of limited or discontinued operation. During such
period, the licensee must continue to adhere to the requirements in the station
license pertaining to the lighting of antenna structures. In the event normal
operation is restored prior to the expiration of the 30-day period, the licensee must
notify the FCC. If the causes beyond the control of the licensee make it impossible
to comply within the allowed period, an informal written request must be made to
the FCC no later than the 30th day for such additional time as may be deemed
necessary. (FCC Rule 73.1740).
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IF A STATION REMAINS SILENT FOR TWELVE (12)
CONSECUTIVE MONTHS, ITS LICENSE EXPIRES AUTOMATIC/IXLLY AT
THE END OF THAT PERIOD. THIS EXPIRATION IS DICTATED BY
SECTION 403(l) OF THE 1996 TELECOM ACT.

M. TERMINATION OF OPERATIONS

In the case of permanent discontinuance of operation, the operator of the
station must notify the FCC at least two days before the termination and
immediately after discontinuance must return to the FCC for cancellation of all of
the outstanding licenses. (FCC Rule 73.1750).

N. POSTING OF LICENSES

The station license and any other instrument of station authorization must be
posted in a conspicuous place and in such a manner that all terms are visible at the
place that the licensee considers to be the principal control point of the transmitter.

The required posting must be done by affixing the license to the wall at the
posting location, or by enclosing it in a binder or folder that is retained at the
posting location so that the document will be readily available and easily accessible.
(FCC Rule 73.1230).

The previous rules dealing with the posting of operator licenses were
eliminated by the Commission's decision permitting the unattended operation of
broadcast stations. 10 FCC Red 11479 (1995).

O. MAJOR OPERATING REQUIREMENTS

The detailed engineering and technical specifications for broadcast stations
can be found in the NAB Engineering Handbook available from the NAB.
INCLUDED IN THE APPENDICES ARE FCC CHECKLISTS FOR RADIO
AND TV  STATIONS LISTING MAJOR TECHNICAL AND
ADMINISTRATIVE REQUIREMENTS.

The following sections highlight some of the main aspects of technical
operations.
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Operating Power

All AM and FM stations operating with more than 10 watts must maintain
operating power between 90 percent and 105 percent of the authorized power. For
television stations, the visual output power must be maintained within 80 percent to
110 percent of the authorized power. Stations should maintain their authorized
power as near as possible to their authorized power. FM stations operating with
authorized transmitter output power of 10 watts or less may operate at less than
authorized power, but not more than 105 percent of the authorized power.
(FCC Rule 73.1560).

Unless it is not possible or appropriate, all AM stations shall determine
output power by the direct method. Stations should review the appropriate rule
section shown for any further information on this topic. (FCC Rule 73.51).

The operating power of FM stations may be determined by either the direct
or indirect method. (FCC Rule 73.267).

Television stations must maintain the visual output power of the transmitter
as near as practical to the authorized power, but not less than 80 percent or more
than 110 percent of the authorized power.

The rules call for the direct method of determining the operating power of
each TV visual transmitter. The detailed instructions and methods are listed in FCC
Rules 73.1560 and 73.664.

In the event it becomes technically impossible to operate at authorized
power, a station may operate at reduced power for a period of not more than 30
days without specific authority from the FCC. If operation at reduced power will
exceed 10 consecutive days, a notification must be sent to the FCC, Mass Media
Bureau, no later than the 10th day. If normal power is restored prior to the
expiration of the 30-day period, the licensee must notify the FCC upon restoration
of normal operation. (FCC Rule 73.1560(d)).

Frequency Tolerances

The carrier frequency for AM monophonic transmissions or the center
frequency for stereophonic transmissions may not depart more than 20 Hz from the
assigned frequency. (FCC Rule 73.1545).

The departure of the carrier or center frequency of an FM station with a
licensed output power of more than 10 watts may not exceed 2000 Hz from that
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authorized. For stations operating with 10 watts or less the tolerance i is 3000 Hz.
(FCC Rule 73.1545). |
The departure of the visual carrier frequency of a TV station may not exceed
1000 Hz from that authorized. The aural carrier frequency may not exceed 1000
Hz from the actual visual carrier frequency plus exactly 4.5 MHz. (FCC Rule
73.1545). f

Modulation Limits '
|
|
AM Stations — The amplitude modulation of the carrier wave must not
exceed 100 percent on the negative peaks of frequent recurrence or 125 Ipercent on

positive peaks at any time. (FCC Rule 73.1570).

FM Stations — The total modulation may not exceed 100 percent on peaks
of frequent recurrence referenced to 75 kHz deviation. However, stations using
subcarriers (SCAs) may increase the peak modulation .5 percent fonf‘ each one
percent subcarrier injection up to a total of 110 percent (82.5 kHz peak deviation).
(FCC Rule 73.1570). |

|

TV Stations — The total modulation of the aural carrier may not exceed
100 percent on peaks of frequent recurrence, unless some other peak 'modulation
level is specified in an instrument of authorization. For monophonic transmissions,
100 percent modulation is defined as 25 kHz deviation. (FCC Rule 73.1570).

|
Each licensee must conduct periodic complete inspections of the transmitting
system to ensure proper operations. (FCC Rule 73.1580). |
I
|
P. DESIGNATION OF CHIEF OPERATOR |

Each AM, FM or TV station must designate a person to serve as the
station's chief operator. At times when the chief operator is unavailable or unable
to act (e.g., vacations, sickness), the licensee should designate another licensed
operator as the acting chief operator on a temporary basis. }

The chief operator shall be employed or serve on the following b'asis:

1. The chief operator for an AM station using a directional antenna or
operating with greater than 10 kW authorized power or a TV statlon is to be an
employee of the station on duty for whatever number of hours each week necessary



to keep the station's technical operation in compliance with FCC rules and the terms
of the station authorization.

2. Chief operators for nondirectional AM stations operating with
authorized powers not exceeding 10 kW and for FM stations may be either an
employee of the station or engaged to serve on a contract basis for whatever number
of hours each week necessary to keep the station's technical operation in compliance
with the FCC rules and terms of the station authorization.

3.  The designation of the chief operator must be in writing, with a copy
of the designation posted with the station license. Agreements with chief operators
serving on a contract basis must be in writing with a copy kept in the station files.
(FCC Rule 73.1870).

Q. OPERATORS ON DUTY - UNATTENDED OPERATIONS

In its proceeding involving unattended station operations (10 FCC Rcd
11479 (1995)), the Commission removed various requirements of former FCC Rule
73.1860 pertaining to the presence and activities of operators on duty. Instead, the
new Rule 73.1300 provides that:

Stations may be operated as either attended (where a designated
person is responsible for the proper operation of the transmitting
apparatus either at the transmitter site, a remote control point or an
ATS control point) or unattended (where highly stable equipment or
automated monitoring of station operating parameters is employed).
No prior FCC approval is required to operate a station in the
unattended mode. Regardless of which method of station operation
is employed, licensees must employ procedures which will ensure
compliance with Part 11 of this chapter, the rules governing the
Emergency Alert System (EAS).

The Commission added a new rule (73.1350), which places on the licensee
the responsibility for maintaining and operating its broadcast station in a manner that
complies with the technical rules and in accordance with the terms of the station
authorization.

The licensee must designate a chief operator and may designate one or more

technically competent persons to adjust the transmitter operating parameters for
compliance with the technical rules and the station authorization.
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The rule prescribes in great detail the activities and procedures involved in
unattended station operations. Because of the importance of these rules and the
increase in the number of unattended operations, the newly enacted FCC Rules
73.1350 and 73.1400 can be found in Appendix K.

R. REGULATORY FEES

Pursuant to Section 9(a) of the Communications Act, the Commission is
required to assess regulatory fees to recover the cost of its enforcement, [policy and
rulemaking, user information and international activities. On July 5,! 1996, the
Commission released its Schedule of Regulatory Fees for fiscal 1996. A copy of
the schedule is included in Appendix I.

Payment of the fee can be made by check, draft or money order, payable to
the FCC, or by Visa or MasterCard credit card.

Payments may be sent as follows:

AM Stations FCC
AM Branch
P.O. Box 358835
Pittsburgh, PA 15251-5835

FM Stations FCC
FM Branch
P.O. Box 358835
Pittsburgh, PA 15251-5835

TV Stations (VHF) FCC
TV Branch
P.O. Box 358835
Pittsburgh, PA 15251-5835

TV Stations (UHF) FCC
UHF Commercial
P.O. Box 358835
Pittsburgh, PA 15251-5835
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Satellite (UHF and VHF)

Low Power TV
TV/FM Translators
TV/FM Booster

Broadcast Auxiliary

THE PAYMENT OF REGULATORY FEES SHOULD NOT BE
CONFUSED WITH THE PAYMENT OF FILING FEES. THE FORMER IS AN
ANNUAL IMPOSITION WHILE THE LATTER IS TRIGGERED BY THE

FCC

Satellite TV

P.O. Box 358835
Pittsburgh, PA 15251-5835

FCC

Low Power

P.O. Box 358835
Pittsburgh, PA 15251-5835

FCC

Auxiliary

P.O. Box 358835
Pittsburgh, PA 15251-5835

FILING OF A SPECIFIED DOCUMENT.

Payments for the 1996 fiscal year are due between September 12 and

September 20, 1996.

Government entities and noncommercial operators are exempt from payment

of regulatory fees. (FCC Rule 1.1162).

185



PART V —
THE NUTS AND BOLTS OF REGULATION

A. ALLOCATIONS AND FREQUENCIES

B. AM STATION MIGRATION AND DAYTIMER RELIEF
C. TRANSLATORS

D. LOW POWER TELEVISION STATIONS (LPTV)

E. UPGRADES OF FM STATIONS

F. EMERGENCY BROADCAST SYSTEM (EBS) AND
EMERGENCY ALERT SYSTEM (EAS)

G. OVER THE HORIZON

H. FCC ETIQUETTE

L TELEVISION SATELLITE STATIONS

J. SUBSCRIPTION TELEVISION

K. VERTICAL BLANKING INTERVAL (VBI)
L. AUXILIARY SERVICES

M. CLOSED CAPTIONING/VISUAL DESCRIPTION






PART V —
THE NUTS AND BOLTS OF REGULATION

A. ALLOCATION AND FREQUENCIES

Broadcasting is sound and vision and a combination of both. |AM radio
operates on frequencies 535 kHz to 1705 kHz (with the 1605 to 1705 kHz portion
recently allocated as part of AM band expansion). (See p. 191 below). ‘FM radio
operates on 88 MHz to 108 MHz. Television operates on 54 MHz to 88 MHz and
174 MHz to 216 MHz (VHF) and 470 MHz to 806 MHz (UHF).* There is also a
plethora of auxiliary stations and facilities (e.g., microwave relays, | electronic
newsgathering (ENG) and other remote broadcasting operations) ing and
supplementing the stations in these services.

Because AM radio is the oldest and grew up on a topsy-turvy world,
frequencies are assigned in a complex system of protecting service contours through
variations of antenna height and power. FM radio and TV frequencies are allotted
to communities in respective Tables of Allotment,* which were established
following comprehensive proceedings in the early days of the media. |

These Tables of Allotment are not static and are frequently changed. A
petition to change the allotment — a rule making petition — may be filed by any
party. It must be accompanied by an engineering showing that indicates comphance
with allotment principles and technical feasibility and by an expression of intent to
apply for and operate the facility if the allotment is made.

If the petition is complete and feasible, the Commission will issue a Notice
of Proposed Rulemaking inviting comments from the public. The ongmal petitioner
has an opportunity to respond. Depending on the result of the proceedmg, the
Commission may deny the petition or may make the requested change. F[t may also

*As part of its advanced television rule making, the FCC has proposed to
reallocate certain TV frequencies to other communication services.

“Educational FM stations are allotted 87.9 MHz to 91.9 MHz |but are not
assigned to individual communities. Educational TV stations operate on specially
reserved channels assigned to communities in the Table of Allotments. The 87.9
FM MHz frequency is available only on a restricted basis.




issue a Further Notice of Proposed Rule Making to explore any additional issues
that may have surfaced.

If a channel is added, the original petitioner — and such other parties as may
desire — can apply for a construction permit.

In case of conflicting applications, a hearing will be held to determine the
successful applicant. The criteria for awarding the construction permit and the
current freeze on such comparative hearings are discussed on pp. 20-23 supra.

There are certain exceptions to this scheme. For instance, if an FM operator
wishes to upgrade the station by proposing to remove its present frequency from the
community and substitute a more favorable one to which it will seek modification,
and at the same time proposes to add one more frequency to the community, only
applications for the latter channel will be accepted and the frequency to which the
station proposes to move will be protected from competing applications.

Each of the media, AM, FM and TV, has certain classifications.
AM

1. Clear channel. A clear channel is one on which stations are assigned
to serve wide areas. These stations are protected from objectionable interference
within their primary service areas and, depending on the class of station, their
secondary service areas. Stations operating on these channels are classified as
follows:

a) Class A station. A Class A station is an unlimited time station that
operates on a clear channel and is designed to render primary and secondary service
over an extended area and at relatively long distances from its transmitter.

b) Class B station. A Class B station is an unlimited time station that
is designed to render service only over a primary service area.

c) Class D station. A Class D station operates either daytime, limited
time or unlimited time with nighttime power less than 0.25 kw. Nighttime
operations of Class D stations are not afforded protection and must protect all Class
A and Class B operations during nighttime hours.

2. Regional channel. A regional channel is one on which Class B and

Class D stations may operate and serve primarily a principal center of population
and the rural area contiguous thereto.
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|

3. Local channel. A local channel is one on which stati01'13 operate
unlimited time and serve a community and the suburban and rural areas in'1mediately
contiguous thereto. !

a) Class C station. A Class C station is a station operating on a local
channel and is designed to render service only over a primary service area that may
be reduced as a consequence of interference.

The term "primary service area” is defined as one "in which the g:roundwave
is not subject to objectionable interference or objectionable fading."

There are detailed engineering qualifications and conditions for the listed
classes of stations. (FCC Rule 73.21). ,
|

Different frequencies are assigned to various classes of channels. (These can
be found in Sections 73.25, 73.26 and 73.27 of the Commission’s rules).

v

|
TV stations are either full power or low power, and operate on assigned
channels, either VHF (channels 2-13) or UHF (channels 14-69). Channel 37,
608-614 MHz, is reserved exclusively for radio astronomy service. '

M

|
There are detailed engineering qualifications describing claslses of FM
stations. The following table lists the general minimum and maximum power and
antenna height requirements. |

Station Minimum Maximum ERP Reference Class contour
Class ERP HAAT in distance in
meters (ft) kilometers
|
A 0.1kW 6 kW (7.8 dBK) 100 (328) 28
Bl 6 kW 25 kW (14.0 dBk) 100 (328) 39
B 25 kW 50 kW (17.0 dBk) 150 (492) 52
C3 6 kW 25 kW (14.0 dBk) 100 (328) 39
C2 25 kW 50 kW (17.0 dBk) 150 (492) 32
Cl1 50 kW 100 kW (20.0 dBk) 299 (981) 72

C 100 kW 100 kW (20.0 dBk) 600 (1968) 92
|
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Class C stations must have an antenna height above average terrain (HAAT)
of at least 300 meters (984 feet). No minimum HAAT is specified for Class A, Bl,
B, C3, C2 or Cl stations. There are certain exceptions in the minimum
requirements for all stations except Class C, and in the maximum requirements for
stations in Puerto Rico and the Virgin Islands. (FCC Rule 73.211).

B. AM STATION MIGRATION AND DAYTIMER RELIEF

1. Migration

After years of deliberation, the Commission adopted new technical
assignment criteria for the AM Broadcast Service. 6 FCC Red 6273 (1991). While
the voluminous decision makes numerous changes in the technical aspects of the
AM medium, it also affects the operations procedures of stations that are affected by
new rules.

As part of its revised regulation, the Commission has opened up the 1605-
1705 kHz band to stations operating on the present AM band (535-1605 kHz) and
will permit, at such time as its band expansion plan finally is implemented, stations
to "migrate" to the new band, as part of an effort to reduce interference. Initial
eligibility to migrate will be restricted to existing licensees.

For a period of approximately five years following the grant of program test
authority for the new station, existing stations will be permitted to operate both their
present and new facilities (as an exception to the local and national multiple
ownership rules). Once a facility is licensed on the expanded band, and the
transition period has expired, the "old" facility will fall silent. The existing and
expanded station will be permitted to simulcast. Such simulcasting operation will be
required to maintain only one main studio — to be located within the 5 mV/m
contour of the lower band operation. When that operation ceases, the main studio
will be required to be located within that contour of the higher band operation.
During the period of simulcasting, station identification announcements will be
permitted to be made jointly. The call letters of both stations may be conformed.
The local numerical multiple ownership restrictions will not apply.

Following extensive litigation and revisions, the FCC staff announced its
"Allotment Plan,” which will permit 87 AM stations in the expanded band.
Original estimates projected that some 200-300 stations would be eligible to move.
However, as the edition was going to press, even this latest allotment plan was the
subject of reconsideration petitions at the FCC.
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